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eNMich.17. Eliz. In the Kings Benth. 


; I, 
JISC His Caſe was moved to the Court. If an Abby 


$ hath a Parſonage appropriate in D. which is 
diſcharged of payment of Tirthes, and after- 
ward theAbbot purchaſeth part of the lands in 
D the ſame Town and Pariſh where the Parſon- 
' ape is: That this land ſo purchaſed is dif 

charged of Tithes in the hands of the Abbor ; 
PZASSRSSS For the Tithes were ſuſpended,during the poſ- 
ſeſſion of the Abbot,in his own hands. Bur after that, the Abby was 
ſurrendred into the hands of the King, Anno 30. H.8. And after- 
wards the ſame poſſeſſions &c. were given to King H. 8. by the Sta- 
tute of 31.H.8.cap. 13. as they were in the hands of the Abboar. 
The queſtion was, Whether the Land ſo purchaſed by the Abbot be- 
fote the furrender, were diſcharged of payment of Tithes by the 
Statute, or not.' And the opinion of Mr. P7owden was, That they 
were not diſcharged of Tithes by the Statute : For that no lands are 
diſcharged by the Statute, but ſuch lands as were lawfully diſcharged 
in right, by compoſition, or other lawfull thing. And the lands in 
thisaſe were not diſcharged in right, but ſuſpended during the poſ- 
ſeffion of the Abbot; in his own hands. And fo hee faid it is, when 
the Land is purchaſed by one, and the _— by another, the 
right of Tithes is revived and the lands charged as before the pur- 
chaſe ofthe Abbot. And ſo, he ſaid, it had been adjudged. 


Paſe. 17.Eliz. Inthe (ommon Pleas. 


2, . 
Man makes a Leaſe for Life, and afterwards makes a Leaſe unto ' 
another for Years, to begin after the death of Tenant for life ; 
The Leſſee for yeers dieth inteſtate; The Ordinary commits Admi- 
B niſtration ; 


> 
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. niſtration ; «The Adminiftrators and the Tenant for hfe joyn in the 
purchaſe of the Fee-ſimple : Two queſtions were moved ; The firft 
was; Whether the Fee were executed in the Tenant for life for any. 
part? 2. Whether the Term were gone in part, or in all? And 
the opinion of the Juſtices was, That the Fee was executed -for a 
moitie. Aſamwoed. If the Land be to one for life, the Remainder 
for yeers, the Remainder to the firit Tenant for life in Fee, there the 
Fee is executed ; ſo as if he loſe by default, he ſhall have a Writ of 
Right; and fiot «ed e# deforceat ; for. the term. ſhall beg mpedi- 
ment that the Fee ſhallndr'be execute: As a man may make a leaſe . 
to begin after his.death, it is good, and the Leſſor hath Fee in poſ- 
ſeſſion, and his-wife ſhall be endowed after the Leaſe. And I con- 
ceive, in the principall caſe, 'That the term ſhall-not be extin&,; for 
that it is not a texgm, but sntereſſe termini, which cannot he granted- 
nor ſurrendred :  Mown(on. If he had had the term in his own right, * 


pea by the purchaſe of the Fee, the Term ſhould be extint. But 
ere he hath it in the right of another as Adminiſtrator. Dyer, If an 
Executor hath a texm, and purchaſeth the Fee, the term'is 'determi- 
ned: So, ifa, woman hath a term, and takes ag- husband who pur- 
chaſeth the by the term is extintt. Afampoed,” The Law may be 
ſo in ſuch caſe, | becauſe the Husband. hath done an a which de- 
ſtroyes the term, viz. the purchaſe. But if the woman had enter- 
married with him in the Reverſion, there the term ſhould not be ex- 
tinguiſhed ; for the Husband hath not done any a& to Yeſtroy the 
term ; But the marriage is the a& of Law. Dyer. That difference: 
hath ſome colour. But I conceive, in the firſt caſe, That they are 
Tenants in common of the Fee. famwood, The Ciſe is a good point 
in law. But I conceive the opinion of Manwood was, That if a Leaſe 
for yeares were to * 7 after the death, ſurrender, forfeiture or de-, 
termination of the firſt leaſe for yeares, that it ſhall not begin in that 
part, for then perhaps the term in that part ſhall be ended,' before 


. 


the other ſhould begin, 


a _ 


Paſe 20 Eliz. in the ( ommon Pleas, 


"£O 
A Man ſeiſed of Copyhold land deſcendable tothe youngeſt Son 
by Cuſtome ; and of other Lands deſcendable to the eldeſt Son 
by the common Law.; leaſeth both for yeers : The Leſſee covenant- 
eth, Thar if the Leſſpr, his wife-and his heirs will have back the-land, 
That then upon a-yeers warning given by 4 Leſſor, his wife or his 


eſlor dieth ; the Reverſi- 
| on 


heirs, that the Leaſe ſhall be void... The 


Wn, ml 

on of the cuſtomary Land deſcends to,the younger ſon, and the other. 

to the eldeſt, whe granteth it to the-younger ; and he gives a yeers 
warning according to the Covenant. Fenner. The intereſt of the 
term is not determined, becauſe a-ſpeciall heir, as the youngeſt ſon 
is, is not comprehended under the word [Heir ; ] but- the heir at. 
common Law, is the perſon who is to-give the warning to avoid the 
eſtate by the.meaning of the Covenant. But Manwood and HMomnſon, 
Juſtices, were cleer of opinion, That the intereſt of the term for a 
moity is ayoyded ; for the Condition, although it be an entire thing, 
by the Deſcent, which is the a&t of Law, is divided and apportioned; 
and the wanking. of any of them ſhall defeat the eſtate for a moity, 
becauſe to him the moity. of the Condition doth belong : Bur for 
the other moity, he ſhall not. take advantage by the warning, be- 
cauſe that the warning is by the words of theCondition appointed to 
be done by the Leſſor, his wife, or his heirs: And in that clauſe of 
the Deed the Aſſignee is not contained. And they agreed, That 
if a Feoffment of. lands in Borough-Engliſh be made upon conditi- 
on, That the heir at common Law ſhall take advantage 6fit.. And 
Alanwoed Said, that hee would put another queſtion, Whether the 
younger ſon ſhould eater uhon him or not? Bur all Actions in right 
of the Land, the younger ſon ſhould have ; as a Writ of Error to re- 
verſe a Judgment, Attaint, and the like. quod nota. 


—— 
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T was holden by CMeade and Windham, Juſtices of the Common 
Pleas, That a Parſonage may be a Mannor : As, if before the 
Statute of 2uia emprores terrarum, the Parſon, with the Patron and 
Ordinary, grant parcel of the Glebe to divers perſons, to hold of 
the Parſon by divers Services, the ſame makes the Parſonage a Ma- 
nor. Alſo they held, That a Rent-Charge- by preſcription, might 
be parcel of a Manor, and ſhall paſſe withour.the words cum pertinen- 
tics, As, if two Coparceners be of a Manor and other Lands, and 
they make partition, by which the eldeſt ſiſter hath the Manor, and 
the other hath the other Lands ; and ſhe who hath the Lands grants 
a Rent-charge to her ſilter who hath the Manor, for equality of par- 
tition. Ander/on and Fenner Srjeants,were againlt it. 


B2 Hill, 
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5. 

. His Caſe was moved by Serjeant Periam ; That if a Parſon 

T hath Common appendant to his Parſonage, out of the lands of 
an Abby, and afterwards the Abbot hath the Parſonage appropriated 
to him and his Succeſſors : Whether the Common be extin > Dyer, 
That it is : Becauſe he bath as high an eſtate in the Common as he 
hath in the Land. As in the cafe of 2 H. 4. 19. where it is holden, 
That if a Prior hath an Annuity out of a Parſonage, and afterwards 
purchaſeth the Advowſongand then obtains an Appropriation there- 
of, that the Annuity is extint. But Windham and CHeade Juſtices, 
conceived, That the Abbot hath not as perdurable eftate in the one 
as in the other ; for the Parſonage may be diſappropriated, and then 
the Parſon ſhall have the Common again. As if a man hath a Seig- 
norie in fee, and afterwards Lands deſcend to him on the part of the 
Mother ; in that caſe the —_— is not —_— ut ſuſpen- 
ded : For if the Lord to whom the Land' deſcends dies without 
iſſue, the Seignorie ſhall go to the heir on the part of the Father, 
aud the Tenancy to the heir on the part of the Mother ; And yet the 
Father had as high an eſtate in the Tenancy as in the Seignory. And 
in21E£.3.2. Where an Aſlize of Nuſance was brought for raight- 


ning of a way which the plaintif ought to have to his Mill : The de- 
ws As did alledg pw of poſleſlion of the Land, and of the Mill in 


W. and demanded Judgment, if &c. The: plaintif ſaid, that after 
that, W. had two daughters, and died ſeiſed ; and the Mill was al- 
lotted to one of them in partition, and the Land to the other, and the 
way was reſerved to her who. had the Mill : And the Aſſize was a- 
warded. Ando by the partition the way was revived, and appen= 
dant as it was before : and yet W. the Father had as high an eſtate- 
in the Land, as he had in the Way. 


Hill. 23 Eliz, In the Common Pleas. 
6. 


Man makes a Feoffment in Fee of a Manor, to the uſe of kim- 

ſelf and his Wife, and his heirs: In which Manor there are 
Underwoods uſually to be cut every one and twenty yeers ; and af- 
terward the Husband ſuffers the wood to grow five and twenty yeers 

and afterwards hee dieth. The queſtion was, Whether the Wife, 
being 


s | 
Fhll:23. Euiz. * 5 
being Tenant for life,might cut that Underwood ? And it was moved, 
What ſhall be faid feaſonable Underwood, that a Termor or Te- 
nant for life might cut >. Dyer Chief Juſtice, and all the other Ju- 
ſtices held, That a Termor or Tenant for lite, might cut all Under- 
wood which had been uſually cut within twenty yeers. In 11. H. 
6. 1. Iſſue was taken, If they were of the age of twenty yeers, or 
no. | But in the Wood-Countries they may fell ſeaſonable wood 
which is called Sylva cedus, at ſix andtwenty, ” and twenty, 
thirty. years, by the cuſtome of the Country. And ſo the Uſage 
makes the Law in feverall Countries. And ſo it is holden in the 
books of 11. H.6. and 4.£.6. But they agreed , That the cutting 
of Oakes of the age of eight yeers, or ten years, is Waſte. But by 
Meade Juſtice, the cutting of Hornbeams, Haſels, Willows, or Sal- 
lows of the age of forty yeares, is uo Waſte, becauſe at no time they 
will be Timber. Another queſtion which was moved was, That at 
the time of the Feoffment it was ſeaſonable Wood, and but of the 
growth of fourteen or fifteen yeers : If this ſuffering of the Husband 
of it to grow to 25 years,during the Coverture, ſhould bind the Wife, 
ſo as ſhe cannot cut the Woods. Gawdy Serjeant ſaid, That it ſhould 
not bind the Wife ; For if a Warranty deſcend upon a Feme Covert, 
it ſhall not bind her. So ifa man ſeized of Land in the Right of his 
Wife be diſfeiſed, and a Deſcent be caft during the Coverture, ir 
ſhall not bind the Wife, but that ſhe may enter after the death of 
the Husband : But by Dyer Chief Juſtice, and all the other Juſtices , 
This Permiſſion of the Husband ſhall bind the Wife, notwithſtand- 
ing the Coverture ; for that the time is limited by the Law, which 
cannot be altered, ifit be not the cuſtome of the Country. As in 
the caſe of 17. E. 3. Where a man makes a Leaſe for years, and 
grants that the Leſſee ſhall have as great commoditie of the Land 
as hee might have. Notwithſtanding theſe words, he cannot dig 
the land for a Mine of Cole or Stone ; becauſe that the Law for- 
bids him to dig the land. So in the principall Caſe, The Wife can- 
not fell the Wood, notwithſtanding that at the time of her eſtate 
ſhe might ; and afterwards by the permiſſion of the Husband,during 
the coverrure; the time is incurred, ſo as ſhe cannot fell it, becauſe 
the Law doth appoint a time, which if it be not felled before ſach 


time, that it ſhall not be felled by a Termor, or a Tenant for life, but 
it ſhall be Waſte, - 


Hill. 
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A Man makes a Leaſe of a Garden, containing three Roodes of 
Land, and the Leſſee is ouſted, and he brings an Ejettione firme, 

and declares that he wasejected of three Roods of Land ; Rogdes Ser- 
_ jeant, moved, That by this Declaration it ſhall be intended, that he 
was ejected of the Garden, of which the Leaſe was made, and ſo rhe 
Ejettione firme would lie. And it was holden by the Lord Chief Ju- 
ſtice Dyer, Thar a Garden is a thing which ought to be demanded by 
the ſame name in all Precipes ; as the Regiſter and Firz, N.Brevinm is. 
And this Action is greater then an Action of Treſpaſſe, becauſe by 
Recovery in this Action, he ſhall be pur into Poſſeſſion. But Meade 
and #/indham Juſtices, contrarys And they agreed, that in all reall 
Actions, a Garden ſhall be demanded by the name Gardinum ; other- 
wiſe not. But this Action of Ejeft5one firme is-in the nature of Treſ- 
paſſe ; and it is in the Election of the Party to -declare, - as here- he 
doth ;- or for tq declare of the Eje&tment of a Garden ; for a Garden 
may be uſed ax one time for a Garden; and at another time be plough- 
ed and ſowed with Corn. But they conceived that the berter order 
of pleading had been, if he had declared that he was ejected of a 
- ik containing three Roodes of Land, as inthe Leaſe it is ſpeci- 

Ez 
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Sy Fenner moved this.caſe. That Land is given to the Wife 
in tail for her Joynture, according to the Statute of r1. H.7. The 
Husband dieth, the Wife. accepts a fine,, Sur conuſans de droit come 
ceo, &c. of a Stranger : And by the ſame fine grants and renders 
the Land ro him for an Hundred years ; whether this acceptance of a 
Fine and Render by the Wife were a forfeiture of her eſtate, -ſo as he 
in the Reverſion or Remainder might enter by" the Statute. Mead 
and. Dyer Juſtices ; it is a forfeiture, and Mead reſembled it to the 
Caſe in 1 H.7.12. where it is holden, That if Tenant for life do ac- 
cept of a Fine Swr conn/ans de dvoit come ceo, &c. thatit is a forfei- 
ture, 'and the Leſſor may enter. But Fenner asked their opinions, 
what they thought of the principall caſe, But heſitaveraunr, becauſe 

they 


Pafch. 23 EL tz. = 
they ſaid it was a dangerous caſe, and is done to defraud the Statute 
of 11. H7. 
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Man made a Feoffment in Fee to two, tothe uſe of himſelf and 
his wife, for the term of their lives, without impeachment of 
waſte during the life of the Husbahd.; the remainder after their de- 
ceaſe to the uſe.of 7.5 his fon, for the term of his life. And further 
by the ſame: Deed, Yalt & conceds:;rhat after their three lives, viz. of 
the Husband,- Wife, and Son; 'that 7. S, agd 1..D. two other ' Feof- 
fees, ſhall be ſeized of the ſame Land, torhem, and their: heirs, to 
the uſe of the right Heirs of tlie body of rhe Son: begotten. It was 
oved,: That by this deed, therwo. later Feoffees ſhould be ſeized to 
e uſe of the right Heirs of the bady” of che Son begotten, after the 
death of the Husband; Wife, and the Son.+ But-it was holden by all 
the Juſtices, That the ſecond Feoffees had not the Fee, becauſe by 
thefirtt part of the Deed, the Fee-Simple was given to the firſt Feot- 
fees and one Fee-Simple cannot_depend upan another Fee-Simple : 
Notwithitagding, that after the determination of the former uſes for 
life,” the Fee-Simple ſhould be veſted again in'the Heires of the Feof- 
fer ;yand that the words, Thar the fecond Feoffees ſhould be ſeized, 
ſhould be void. But Dyer Chief Juſtice, andthe other Juſtices, were 
againſt thar, becauſe there wanted. apt words to raiſe the later uſe : 
As if a man bargain, and fell his Reverfion of Tenant for Life, by 
words of Bargain and Sale only, -and the Deed is not Enrolled within 
the ſix-mianths, bur afterwards the Tenant for Life doth attorne, yet 
notwithſtanding that, the Reverſion ſhall not paſſe, becauſe [_Bar- 
Sain and Sell] are not apt words to make a Grant : - And that Caſe 
was ſo adjudged in the Common Pleas as the Lord .Dyer ſaid. So in 
the principall Caſe, and therefore the later Uſe was utterly-void, and 
ſhall not be raiſed by intendment. But otherwiſe ir had been, if it had 
been by deviſe. 


he 
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T was holden by all the Juſtices of the Common Pleis, That the 


Queen might be put our of her Poſſefion'of an Advow/cn by two 
| In Uſurpati- 
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Uſurpatiors ; And ſhe ſhall be put to her Writ of Right of Advow- 
ſon, as.a common perſon ſhall be, becauſe it is a tranſitory thing ; 
and that the Grant of that Advowſon made by the Queen after t 


rwo Uſurpations, ſhould be void ; and that was fo adjudged upon a 
demurrer in the point. And ſoit is holden in 47 E.3.4-5. 


P/ch.23. Eliz, in the Common Pleas. 


II. 
N Indenture of Covenant was made betwixt 7. S. and 7.D. in 
which. $. did Covenant to Enfeoffe /. D. of his Manor of D. 
In conſideration of which, 7. D. by the ſame Indenture, did Cove- 
nant with the ſaid 7. S.to pay him 1001i. The Queſtion is, If 7. S. 
will not make the Feoffment, whether 7. D. be bound to Say the mo- 
ney ? It was holden by the Lord Dyer Chief Juſtice, and Juſtice Mead, 
That he is not, becauſe the money is Covenanted to be paid Execu- 
tory to have the Feoffment made ; and therefore if he will not make 
' the Feoffment, he ſhall not have the money. As if I Covenant with 
one, That I will marry his Daughter ; and he Covenants with me, 
That for the ſame cauſe, he will make an Eſtate to me and his Daugh- 
ter, and to the Heirs of our two bodies begotten, of his Maner of 
D ; he ſhall not make.it untill we are married. But if I Covenant 
with a man, That I will marry his Daughter ; and he Covenants with 
me, To make an Eſtate to me and his Daughter ; ifI marry another 
woman,or if the Daughter marryeth another man, yet I ſhall have an 
Action of Covenant to compell him to make the Eſtate, becauſe in 
this later Caſe, the Covenant was made for another Cauſe. And 
this difference was ſo taken by the whole Court, 15 H.7.10.- Soif A. 
grant to B. all the ancient Pale, and for that, B. grants, That he 
will make a new Pale ; it is holden in 15. E:4.4. by Careſvy, and af- 
firmed by Littleton, That if B. cannot have the ancient Pale, that he 
ſhall be excuſed from making the new Pale. Aut if two things are 
given by two Perſons, one for the other, there if one of them detain 
the one, the other cannot detain the other, asis 9 E.4. 20. and 
15 E.4.2. It is holden, That if one grant Tithes in Fee, by one Deed, 
and by the ſame Deed, for the ſame Grant, the Grantee grant to the 
ſame Perſon an Annuity of 20 li ; That if the Grantor ot the Tithes, 
enter into the Tithes, yet the Grantee cannot detaine the Annuity, 
becauſe the grant of the Tithes'is executed in him, and he may have 
an Action for them, ifthe other enter upon them. But in the prin- 
cipall Caſe ; The Covenant was but Executory for the other, and 
then if one be not performed, the other ſhall never be performed ; 


Windham 
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Windham and Periam Juſtices, conceived the contrary : and therefore 
the caſe was adjourned, and a demurter in law upon it. 
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Enant in taile, the Remainder in Fee ; the Tenant in taile makes 
a Leaſe for life according to the Statute of 32 H. 8. and after- 
wards dieth wwhout ifſue : and before any entrie , he in the remain- 
der grants his Remainder by Fine : Whether 'the: Conuſee of che 
Fine may enter upon the Tenant for life, and avoid his Leaſe, was the 
queltion. Fenner Serjeart, Hee cannot : becauſe when a Free-hold 
is given by Livery, it cannot be defeated without Entrie, As, If a Par- 
ſon make a Leaſe tor life, rendring rent, and dieth, and-his ſucceſſor 
accept 'the rent, the leaſe is affirmed, as it is holden in 11. E. 3. and 
18. E. 4. The Caſe was, That a man made a Leaſe for life, the remain- 
der in Fee ; Tenant for life granted over his eſtate : and then a Forme- 
dox was brought againſt the Grantee, and then the firſt Tenant for 
lite died : And by all the Juſtices (g«cept Lireleron,and divers Serjeants) 
the Writ ſhall not abate, ifhe in the Remainder hath not entred $o 
in the principall caſe, When he had made a Leaſe for life, and after- 
wards died without iſſue, living the Tenant for life, ; his eſtate is not 
defeated before entrie of him in the Remainder : And then, when be- 
fore entrie, he in the Remainder grants his Remainder, the Grantee 
ſhall have it but as a Remainder ; for fo is his grant : and fo the eſtate 
of Tenant for life which was but voidable,is made good : And ſo was ic 
holden by Windham and Periam, Juſtices : but Meade, and Dyer Chief 
Juſtice did conceive, that by the death of Tenant in taile withour iſſue, 
his Leaſe made to him for life, was void, and not voidable ; becauſe by 
the death of Tenant in tail;his eſtate, out of which the eſtate of the Te- 
nant for life was derived, is determined ; and therefore the eſtate for 
life is determined alſo ; Et ceſſant# cauſa, ci{ſat effettiws. And Meade 
compared it to the Caſe of 21. H.7.12, where it was holden, Thar if 
a man dd imake a Leaſe for life upoh condition, that if he pay unto the 
Leſſee ten pounds at ſuch a day , that his eftate ſhall ceaſe. Now 
by the performance of the Condition , the eſtate is determined with- 


out entrie. 
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Fg Homas Pole one of the,Clerks of the Chancery, married a woman 
who was Executrix to her Husband : and in'an Aion of Debt 
drought againſt them in the Common Pleas , the faid Po/e brought 
a writ of Priviledg, to have removed the ſaid Action into the Chiin- 
cery : And by gall the Juſtices the Writ was diſallowed, and the defen- 
dants ruled =; anſwer there,becauſe the Wife was joyned it the Action 
with.the Husband ;. and ſhe could not have the priviledg, and therefore 
not. the Husband. And ſo it is adjudged by the whote Court , 34. 
H. 6.29. and 35. H..6. 3. But ſee 27. H.8. ao. where the caſe was, 
That.a man brought an ARion in the Common Pleas a gaink Husband, 
and at the plwries returned, he and his Wife were arreſted into an in- 
feriour Court veniendo to Weſtminſter ; and becauſe the Husband harh 
wviledg, therefore his Wife ſhall be in the ſame condition. But Dyer 
faid, That the reaſon there was, becauſe the Wife came in aid of her 
Hus to follqw his ſuit : And therefore it is not like the principall 
Caſe a&the Bar. 


_ 
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Mich. 24. Eli, in the Common Pleas. 
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' FN Debt upon a Bond of Forty pound, for the Payment of Twen 
| op s p Day and Place certain : The Defendant pleaded, That 
e bad paid the ſaid Twenty pound, according to the Condition,uport 
which they are at Tflue ;, and at the Nip Prim, the Defendant gave in 
Evidence, That he had paid the Money to the Plaintiff before 4.4 day,. 
and that-che Phaintiff had accepted of it ; all which Matter the Jury 
found ſpecially,and referred the ſame to the Juſtices; And it was ſaid 
by the whole Court, That thar payment: before the day was a ſufficient 
Diſcharge of the Bond ; but becauſe the Defendant had not pleaded 
the ſame —_ but Generally, that he had paid the Money accor- 
ding to the Condition ; the Opinion was, That they muſt find againſt 
the Defendant, for that the Speciall Matter would not prove the Ifſue: 
and the Lord /)yer Chief Juſtice ſaid, That the Plaintiffs Conncel might 
have demurred upon the Evidence. | 
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N Action was brought upon K Statute of 1 & 2 Phil. & Mar. 

And the Stacute i That no. Diſtreſſe ſhall be driven out of the 

ape, Hundred, Wapentake or Laizh, where ſuch diſtreſſe is, or ſhall 

e taken, except it be to the Pewnd Ayers within the (aid County, not 
exceeding three Mites diftant from the place where the Diftreſſe was 
taken; and the Plaintiff, declared of a. Diftreſſe taken in a Hungred, in 
Gich a County, and that he drove 'it ſix gailes our of the County ; 
and becauſe a ed may be in diverſe Counties, and the Statute 1s, 
That the driving ought nat be more then 3 miles out of the Hundred ; 
and that ic might be that the driving was fix miles trom the place where 
the Diftreſſe was taken in another County,and yet not.three miles from 
the Hundred where the taking was, for that Cauſe it was not adjudged 
againk the party-; And that was after VerdiR,in arreſt of Judgment. 
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y 16. 

Feme ſole ſeized of a Manor to. which, there were Copyholds ; 

One of the Copybolders cd entermazry with the-woman, and at- 
terwards he and his wife did fuffer a Recovery of the Manor, unto.the 
uſe.ofthemſebves for their lives, and afterwards to the uſe of the beires 
ofthe wife, The Queſtion. was, Whether the Copyhold were extin, ; 
And Ander/on, the Chief Juftice faid, That if @ Copybholder-will joya 
with his. Lord in a Feoffment of the Mannox, that thereby-the Copy- 
hold is.extinR. The ſame Laws, if a Copyholder do accept a Leaſertor 
years of his Copybold : which was agreed by the whole Court. 
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I. N. Doth Covenant with 7..F. .by Indenture, to pay him forty 
pounds-yearly-for-one and twenty year's, and aiterwards [.S. dofh, res 
leaſe to /. N. alt Actions. The Quition was, Whether the whole: Co, 
venant-were diſcharged * Ang it was holden by all the Juſtices, that only. 
the; Aurerages were diſcharged, becauſe the. Covenant is executory, 
C 2 yearely 
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yearly to be executed during the Term of one and twenty years; forhe 


may have ſeveral Ations of Covenaur for. every time: that it is behind ;, 
and if it be' behind the ſecond year, he may have'a'new Action for that, 


and fo of every year pag the Term,ſeveral Actions: for nothing ſhall 


be diſcharged by the releaſe of all Actions, but that which was im ARi- 
or, or a'Putie at the-time of the releaſe made, Asin 5.2.44:and Z.5,F. 
4.4t. In debt for Arrerapges of an Annnity ; the defendant pleaded a re- 
teaſe of alt Actions, which bore dare before any arretages were behind ; 
And the opiniori of the Juſtices was there, That it was no-Plea, and ſoit 
was adjudged ; for it is not a thing in Action, nor a  Dury, untill the 
day of paiment comes. And it is 'there hoiden-by: Ard&s, Thatif aman' 
make' a Leaſe for two years —_— Rent, and that the Tenant ſhall 
forfeit twenty ſhillings nome pens, tor not 'paiment at the day,there a 
releaſe of all Actions petſonals' made to the Tenant before the-penakty 
be forfeited, is no Bar; for it is neither Duty,nor'thing in Action-before 
the failer of paiment. And in 42.-F. 3.33. A man did releafe to his Te- 
nant for term of fife all his Right for.the Term of the life of the ſame 
Tenant for life ; And that he nor his heirs might any right demand, nor 
challenge, or claim for the life of the Tenant for lite, in the ſaid Land ; 
and afterwards he died, and the Tenant committed Waſte, and the heir 
brought an Action of Waſte, and the Tenant pleaded the fame Releaſe, 
and it was holden no Plea, for nothing was extin& by the ſame Releaſe 
but that which was in Action at the time of the Releaſe made, and that 


» the Waſte was not. Rhodes Serjant put a Caſe, which he vouched to be 


adjudged. 4.” Eliz. which was, That if a man Covenant with 7. S: that if 
be will marry his NT; that then he will pay him twenty pounds; If 
zReleaſe were made by 7. S. before the marriage, the ſame will-not de- 
termine” the' twenty pounds if he marry her afterwards, becauſe.it was 
not'a Duty before the marriage : So in the principal Caſe, notwith- 
ſtanding that the Covenant was once broken for the non-paiment at the 
firſt day ; yet becauſe a ſeveral Action of Covenant lieth for every da 
that it was arreare,the Releaſe ſhall extinguiſh but only that which was; 
Arreare at the time of the Releaſe made : And fo Note, That a Releaſe 
doth not diſcharge a Covenant which is not broken. 


A 


Paſch. 24. Elix, in the Common Pleas. 


18. 


'YPorr a ſpecial Verdi in an Action of Debt ; The Caſe was this : 
A 7: $. and. N, did ſubmit themſelves to the Award, Order, Rule 
and Jadgemanrt'of A. and B. for all Matters, Quarrels and Debates, and 
the Bond:was made to perform the Award, Order, Rule and Judge- 


ment 


H 
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-be void; The ſecond Queſtion was, If yet the Bond to pars 


Paſch. 24. E LU1 Zs 12 
-ment made by them: And» they Award, Order , Rule-and Adjudge, 
Thar /. S. ſhall pay to FN.who was a Stranger, twenty ſhillings. 1 he 
firſt Queſtion was; Whether the Award were good : And it was holden 
by 4derſon Chiet Juftice, Meade and Periam Juſtices, That the Award 
was void, becauſe it was out of their Submiſlion, for they cannot Award 
4 mah ro do: a thing which. doth not lye-in; his power, for in this Caſe 
W.N:to whom the money isto be paid, isa Stranger, and it is in. his 
EleQion, if he will accept, of the money or not. And fo it is holden in 
22. H.6.46. and 17. E. 4.5. but vid. cone. 5.4.7.2. Then it the/Award 
cine it be 
od or-not ; Andit washolden by the whote Courr, that it was void 
alſo, againſt che Book of 22. H. 6.46. becauſe that the Condition was 
to pertorme that which was againſt the Law ( $xere that Cale, for-it 
ſeemes not to be Law at this day.) And it was then holden, That A- 
wards concerning Acts to be pertormed by them which have not ſub- 
mitted, are void : And in all Caſes where each of the parties which ſub- 
mit have not ſome thing, the Award is void. 


Paſch. 24. Eliz, in the Kings Bench. 


I 9. 
N an Action upon the Caſe upon a Promiſe ; The conſideration wasg 
Twkere I.S, had granted a Term to 7. D. That afterwards upon the 
requeſt of 7. S. 7. D. did make to . an Eſtate for four years, upon 
which . brought his Aion : And after Verdi& it was moved-in ſtay 
of Judgement, that there was no good conſideration, and a difference 
taken, where the Promiſe was upon the Grant ; and where after- 
wards : If it were before, then the Condition was good ; but if it were 
afterwards, it was not good : And it was adjudged, That the Plaintiffe, 
Nihi/ capiat per billam. 


_— 


Paſch. 24. Eliz, i the Kings Bench. 
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ZO., 
N Action upon the Caſe upon a: Promiſe was : The Conſide-- 
ration was, That in conſideration that the Plaintiffe Darer diem /o- 
lutions, the Defendant Swper'ſe aſſumpſit ; and becauſe he doth not ſay 
in fat», that he had given day, It was adjudged that no ſufficient Con- 
ſideration was alledged : But if the Conſideration were 2xed cam ind:- 
bitatu:, the ſame had been a good Conſideration without any more; 
for that implies a Conſideration 1n it ſelf. | Paſlc 
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14 Paſch. 24,25. EL12: Skipwit bs Caſe. 
| Paſch. 24. Eliz; in the Kings Bench. | 


2TI. | 
T was faid by Cooke, That the Chancellor,or anyJudge of any of the 
Courts of Record at Weſ/tminfter, may bring a Record one to-another 
without a Writ of Certiorare, becauſe one Judges ſufficiently knowg 
one to the other, as 5. H.7.31. where a Certificate was by the Chan- 
ceflor alone ; and to this purpoſe is 11.H. 4. But that other Fudpes of 
baſe Courts cannot do, nor Juſtices of the Peace, as 3. H.6. where the 
certificate by Suitors was held vaid. 


— 


Paſch.25.Eliz, In the (ommon Pleas. 
22. SxIpwiTH's Caſe. 


T was found upon a ſpeciall verdict in an Action of Freſpaſs, that 
the place where, 8&c. was Copy-hold land : And that the Cuſtome 
is, That qu#libet famina viro cooperta poterit deviſe lands whereof ſhe is 
ſeiſed in Fee, according to the cuſtome of the Manor, to her Husband, 
and ſurrender it in the preſence of the Reeve and fix other perſons, 
And that LS. was ſciſed of the land, where, &c. and had i 68 we 
Daughters, and died, and that they. married husbands ; and that one. 
of them deviſed her part to her husband by- Will in writing, in the pre- 
ſegce of the Reeve and lix other pexſons,: and afterwards at another. 
day thee ſyrreadred co the Hysband, and he was admitted ; and ſhe 
died, and ber Husband continued the. poileſlion. And the Hysband 
of the other Daughtes- broyght an Aion of Treſpaſſe. Rode Ser- 
jeant, The Cuſtome is not good, neither for the Surrender, nor for-the 
Will, for two cauſes : One; for the uncertainty of what eſtate ſhee 
might make a Deviſe, and becauſe it is againſt reaſon, that the Wife 
ſhould 'farrender to. the Hushand. Where. the Cuſtome ſhall not be 
good, if it: beuncertain, he vouched 13. &. 3. Fitz: Dum fuit infra 
etatem. 3. The Tenant faith, that the lands are in Dorſet, where the 
Cuſtome is, that an Enfant may make a Grant or Feoffment, when h 
can; number twelve pence. And it was, tolden, that becauſe /it is un- 
certain, when he can ſo, do, the Cuſtome 'is not-good: 19. E. 2. na 
Raviſhment of Ward, the defendant pleaded, that the.cuſtomge is, that 
when, the. Enfant co meals an ell of cloth, or ce twelve pence, as 


before,that he ſhould be-out of Ward: and it, is holden no. good cuſtom 
for che caule-aforeſaid, -- 22; H.6, 53. 4, therq amao preſribed, Thar” 
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Paſeb. 35K 11s: _ $1 
the Lord of D. had uſed to-have Common for him and-all his Tenants ; 
And becauſe it is notfhewed, what Lord; whether the Lord mediate 
or immediate, it is adjudged no good cuſtome. And as to the Sur- 
render, it is againſt reaſon, that the Wite ſhould pive to the Husband ; 
for 8 Wife hath got any- Will bur the Will of her Husband : For if 
the Husband ſeiſed 1n. the right of his Wife, make a Feoffment in Fee, 
and the Wite being upon the land, doth diſagree unto it, ſaying,that 
ſhee will never depart with it during her life ; yet the Feoffmeng is 
good , and ſhall bindeduring the lite of the Husband, as it is holden 
in 21.E.3. Andtherefore it is holden in 3.E. 3. Tir. Deviſe, Br. 43. 
That a Feme covert cannot deviſe to her Husband ; for that ſhould be 
the AR of the Husband to convey the land to himſelf. . And in the old 
Natara Breviem, in-the Additions of Ex gravi querela, it is holden 
ſo accordingly. And the Caſe in 29. #. 3. differs much from this 
Caſe :. For thete a woman ſeiſed of lands deviſable, rook an Husband, 
and had iſſue ; and deviſed the lands to the Husband for his life, aud 
died, and a Writ of Waſte was brought againſt him as Tenant by the 
Courteſie ; and it was holden that it did lie, and that he is not 1n by 
the Deviſe; for the reaſon there is, becauſe he was in before by the 
Courteſie : But as I conceive,that Caſe will diſprove the Surrender ; fot 
in as much as he had it in the Right of his wite, he could not take it in 
his own Right. Alſo he took another Exception in the principal Caſe, 
becauſe that the wife was not examined upon the Surrender : but none 
of the Juſtices ſpake to that Exception : but when the Record was 
viewed, it appeared, that it was ſo pleaded : Further, He ſaid, That the 
deviſe was void by the Statute of 34. H.8. ( 2p. 5. where it s ſaid, It is 
enacted, That Wills and Teſtaments made of any Lands, Tenements &e: 
by women Coverts,or &c. ſhall not be taken to be good,or effectual in 
Law. And he faid, That this Statute doth extend to enſtomary Lands z 
And as to that all the Juftices did agree, That it is not withih the Sta- 
tute. And as to the Statute of Limitations, Ander/on chief Juſtice ſaid, 

That-if a Leaſe for years, which perhaps will not indure ſixty years, 

ſhall be taken ſtrong, this ſhall. «4»der/or moved, Thar if the Lord 

Leaſe Copyhold land by Word, Whether the Leſſee might maintain an 

Ejeftione firme : and; he conceived not ; for in an Ejettone firs?, there 

ought to be a Right in Fat : And althongh it be by concluſion, it is 

not ſufficient, for:that the Jury or Judge are not eſtopped or concluded: 

And he conceived, That if Tenant at Will make a Leaſe for years, thar 

it is a0 good leaſe betwixt-him and the Leſſor ; bu> that he may well 
lead, that. he: bad nothing in, the land : Aſeade contrary ; but they 

þorh agreed, That rhe Book of 14. F. 4. which faith, That if Tenant at 

Will make a leaſe for years, that he ſhalt be a Difſeifor, is not Law; 
Angerſen faid, That the preſcription in the principal: Caſe was not 


good, fot it is Zuod quelibet faxing: vire cooperta poterit; &c. and it 
ought 
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16 Paſch.25. Euiz. Skipwith's Caſe 
ought to be,that feme Coverts poſſaxr, and by the Cuſtome haveuſed to 
deviſe to the husband, and therefore the preſcription is not good, that 
Peteſt ponere retes upon the land of another upon the Cuſtome' of the 
Sea ; for preſcription mult be in a thing done : alſo by him the deviſe is 
not g00 apes. ro the Cuſtome, for that is, that ſhe may deviſe 
and ſurrender ; and that ought to be all at one time, and that in the 
preſence of the Reeve and 11x other perſons, as well as the Surren- 
derer ; and the words of a Cuſtome ſhall be ſo far performed as the 
may be. . Mead: contrary : And that theſe Witneſſes ſhall be referred 
to the ſurrender onely, for a deviſe may be without Witneſſes. And he 
ſaid, that ſometimes the latter clauſe ſhall not refer ro all the prece- 
dent matter, but unto the latter onely, as-7.H.7. is, Where a Precipe 
was brought of lands in A. B. and C. i» In{ula'de Ely : the Clauſe 
(in In{ula de £0) is referred onely to{. And it was ſaid, That if in 
the principal Caſe the Will were good, that then the husbands are 
Tenants in common ; and then the Action of Treſpaſs is not main- 
tainable. 


Paſch. 25. Eliz, in the (ommon Pleas. 


Ny 23. 


WM Caſe was moved by Serjant Gaway. Thomas Heigham had an 
hundred Acres of lands,, called Zacks, uſually occupied with a 
houſe ; and he leaſed the houſe and forty Acres, parcel of the ſaid hun- 
dred Acres, to /. S. for life, and reſerved the other to himſelf, and 
made his W1ll, by which he doth deviſe the houſe and all his lands, cal- 
led ?acks, now in the occupation of 7. S. to his wife for life ; and 
that after her deceaſe, the remainder of that, and all his other lands 
pertaining to Packs, to KR. who was his ſecond ſon ; Whether the wife 
ſhall have that of which her husband died ſeifed for her life, or whe- 
ther the eldeſt ſon ſhould have it, and what eſtate he ſhall have in it. 
Meade. The wife ſhall not have it ; for, becauſe that he hath expreſſed 
his Will that the wife ſhall have-part, it ſhall not be taken by implica- 
tion, that ſhe ſhall have the whole or the'orher part, for then he would 
have deviſed the ſame to her ; And therefore it hath been adjudged in 
this Court betwixt Glover and Tracy ; That if Lands be deviſed to one 
and his heirs males, and if he die without heirs of his body, that then 
the land ſhall remain over, that he had no greater 'eftate then to him 


pem—__—_— 


* and his ſpecial heirs, viz. heirs Males :.and the feaſon was, hecauſe the 


Will took effe& by the firſt words. Auder/on Chief Juſtice ; It was hol- 

den in the time of Brow», That if lands were deviſed to one after the 

death of his wife, that the wife ſhould have for life ; but if a man ſeiſed 
of 


L. MianRttioyanteb'6cofiFlntinghton's (/e. 7 


df ts Acres; deviſeh dne-untorhiswile; andthat.s,, S..thall hayertbe 
orhee xftebthe death ofthe wite;fherakes nathingnthas Acre tor the 
Cafe aforefajd? For the feeonds mater,» bf che -Reyerlign\ ſhall Ha 
after the death ofthe (wife-to the-ſeconds ſon;;- we are to cdntider wha! 
Thalt b6 ſaid land uſually occupied with +ilie.ocher,.andihat.is;the land 
1efNſed with it. Burt this land+#not- now-leafed-with ir, and-therefore it 
cariot pas: Windham. The ſecond ſon ſhallhave the Reverſion. ;..for 
though ir doth not paſs by theſe words, Wualy Occupied;(as.Anger/es 
ry Pg becauſethe devide.cannor take other effect, and wappeareth 
that hiSintenc' was ro-paſs the land, thegongerſon ſhall have.it.; Lngaxy 
Yor: Parks 4s*rhe intirename of the houfe and lands; And. that -word 
when it hath reference uato an tire thing called Zacks, and js known 
by the name of 7acks, ſhall paſs to the ſecond fon; for wards are as we 
Mil tonfttuerhem And 4heretore, If a man hatji land called Afayngr 
of Dylb'ayd he deviſeths lis CACavnor of Daleito one, thelang ſhall: paſs; 
atthough'it-be+not a' Mannor :: And if I. be knows by «the:name of 
EArard Williamſon, where my name is Edward: Ander/on, and lands arc 
given utito'me'by the name-of Edward Williamſon ; the ſame is, 3 good 
Er  eabiothes of the-'Caurt was, that-the —_ 
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"in ©... Paſe. 25. Flix; in the Common Pleas. © = « 
oft 104310 FRF HE rs (0 TREAT 3}. YOU ai, : 4 
-0:4 245 The Lord-Nh0 0575 10.0, and the, Bare, cj, 
TNA 32 17 [ILLRED 0 SL EIT, Ye i & ali. Dy aciod thy 
C507 19:79 * : M1 nor ; MY T9 Y n Cafes D , Wy 
Ote, by eAnderſen Chief Juſtice, and Periam:Jultice. If-'s; man 
New of any entrie Franchiſes, as to have goods of Felons with- 
*1 ſuch a Hundred, or Mannor ; or goods of Outlaws, Waifes; Strates, 
&c. which _ help are . not Jeerocagcey deaxſeable by the 
"Statute of 32.H. 8. for they tre not of any yearly vale, and pnkes Fog 
rure no profit. ſhall be to the Lord for three or four years, .or perhaps 
for a longet time.” And fuch a thing which is deviſeable ought to be of 
annual yalue,as appeareth bythe words of the Statute. Andally zhey a- 
gf ffat the faid Franthiſes could not be drvidedgand theretarg if. 
eſcend to tis copatceners,no. partition:can, be-mdde of chem, And 6 
- words of the Statute of 32-H.8 are, That it ſhall be lawfu!, &c.to divile 
two parrs;&c.and then a'thing-which canot be divided, is not diviſeable. 
And they {aid,That if man a three Manors,and in-each of the three 
ful Iiherties, and every; MASris of-equal/value, -that-yet he canAar. 
d&vife.one Mannor and rhe'Liberties; ich he hath-to-1t, Cane, 464 
ſupra : but by them-an Advowſon is'deviſeable, beeauſe it may be of 
D annuall 
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m2 fitia- ome; inthe ablative caſe); And it was holden by all the Ju- 
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18 _ Webbe and Potter's Caſe. 
annual value. But the Lord Chancellor, ſmiling, ſaid, That the Caſe of 
the three Manors may be doubted. And there alſo it was _ by the 
faid two Juſtices, upon Canference- had with the other Jaſtices, That 
where the Lord AMowntjop by deed, Indented. and Inrolled, did bar- 
ine and ſet}the Manor of Gamsford t0-Brown m bee; and in the In- 
entare this Clauſe is cantained , Provided alwayes, And the ſaid 
Brown Covenants, and Grants to, and with the Lord airy fy 
Heirs and Aftigns, thas the Lord <HMonnrjoy his Heirs and Alligns, 
may dipg for Ore within the landin Cmford, which was a great 
Wafte; : and alfo to- digg Turffe thete:to:. make Allome and Co- 
_ without any contradiction. of the fard/ Brows, his Heirs and AC- 
gns. They agreed, That the Lord AMMomntjoy could not devide the ſaid 
Intereſt, v4z.to grant to one to ——_—_ 2 parcel of the aid Waſte. 
And they alſo agreed,” That-notwithitanding that Grant, That Brows, 
his Heirs and .. owners of the Soile, might digg there alfo, like : 
to the-Cxſt of Common £ais number; 'Fhe Caſe wearfarthet, That b 
the Lord Aorntjoy had deviſed this Interelt to one Laicert for one and b 
pars 2a and that Zeicors aligned the ſame over to two other 
men! whether chis Afignmenc were good or aot,was the Queſtion, 
foraſmuch that if the Aſſignemenr might be good: to rhem, ie. might 
be to twenty ; and that might be a ſurcharge to the Tenant of | 
the ſoile. And as to that the Juſtices did a ce, rharthe —_— ; 
was good ; but that the two aſtignees could not work ſeverally, but | 
together with one ſtock, or ſuch workmen as betonged to them both. 
And Cook., who reported the opinions of the Juſtices, was of Counſel 
with the Lord-Mownrjvy, And note; inthatcaſe irwas faid, That Pro- 
viſo being coupled with other words ef covenant and grant, doth not 
create a Eondirion :* but ſhall be of the ſame nature as the other words 
with which it iscoupled. 
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25, WeuBs and PoTTER'S Caſe. 
In an Erefionr fiyme the Cate was this : 
hn Harris gave Land. ms Frankmarnage: th one White: And the 
Forts of the Deed were, Derli & conce fit L. Wain liberum maritagiuns 
Joanne fliaſae, Habendum eiderws J. W. & beredibuo ſuit 31 perpetunm, 
renendum de (apit alibra Domwnas foods; &c. with warranty to the Huſ- 
band and his heirs. Periam Juſtice, ny" the uſual} words of gift 
myFrankmartiage are not oblevved; yer rankmarriage ſhalb not be 
deſtroyed ( for the nfuall words are, I» liberue maritagium cum Toan- 
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reaſon ſuch a Gift cannot be with a man, but ought to 


Webbe and Potter's Caſe. 19 


Kices, that notwirhſtanding that, the Frankmarriage was good: Alſo 
a gift in Frankmarriage afer the eſponſals, is good, as it was holden by 
all che Juſtices. And fee Fire. Tir.7 aile 4-E.3. and 2.H.3. Dewer 199. 
And he ſaid, That'a giff in Frankmarriage before the Star. of Donw, &c. 
was a Feeſimple,but now * is but a fpecial tail: and if it hould nor be m 
law a gift-in Frankmarriage, then the Husband and Wije have an eſtate 
but for their lives ; for they cannot have an eſtate raile, for that there 
are not words of hmitation- of ſuch eftate in the gift. - And bee cited 
4-E.3. and 45. £.3.20! to-preve- his opiion--: and: hee much relyed 
upon the intent' of the Donor, which ought to be obſerved in con- 
ftraQtion. of ſach Gifts according to the Statute. And becauſe the 
Habendon ts repugnant to the premiſſes, and would deitroy the Frank- 
marfiage, iis vord, and'the premifſes ſhall tand good : and to prove 
that, the cred 9 E.43. 13E.1. 32.E.1. Tir Tailezy. 3.H.4. by Hil, 
And he took this difference ; Where a Remainder us limited upon a 
Gift mm Frankmarriage to a ſtranger, and where. it is limited to one of 
the Donees; for in the firſt caſe, the Remainder is good for the be- 
nefit of the firanger ; but mm the-ſecond cale it is voud. .he aid, 
thatif« Rent- be reſerved wponfeech a Gift, that it. ſhould be youd due 
ring the foar degrees, /but afterwardsthe Reſervation ſhould be good. 
And if the Donor grant the Reverſton over, and che Donecin Frank- 
marriage attourn, now he ſhall pay rent to the Grantee ; for by Zie- 
rletey, hehath loſt the Previledp of Frankmarriage, viz. the Aquitall ; 
and no privitie 1s betwixt the Grantee. and the Donees. 10. Af.-26. 
& 4 H. 6.*- Phat it is norany tale, tf it be not Frankmarriage,. #ind- 
bam Faftice .: Although it be no efſtatein Frankmarriage, yet.is:it an 
eftare taile : and he cited 8. E. 3. akhough there want the word Heirs, 
Alſo if a man give lands to another &- femini /ao, it is pood ; 45. 
E.3: Statham, raite. If it: be net Frankmarriage, yet it is a good e- 
ſtate intaile.- 'r9. A Land was me to Havband and Wife in Frank- 
marriage, infra annos nubiles, and afterwards they are divorced ; the 
Wife harh aneftate m tile. - Meade Juſtice did agree with #indbew, 
and ſaid, That although there be not any Tenure, nor any Aquitall, 
et it may be a good Frankmarriage ; as if aRent, Common, or Re- 
erſion be given in Frankmarriage, it is good ; and yet there is not 
any Tenure nor aquitall. Dyer Chief Juſtice conceived, That it is 
not Frankmarriage ;; .becauſe that the uſuall words 'in fuch Gifts are 
not obſerved : for he ſaid, that the gift 6ught to be in /iberwm Mari- 
taginm, and not r_ filie ſe ; for that 1s not the uſuall form of 
the words: And he ſaid, That if the word | Liberam] be omitted, 
that its not Frankmititriage ; for.thathe ſaid, is as it were a Maxime : 
and. therefore the ufuall words ought to be obſerved. And by the fame 
e with a 
alſo fach a Gift onght to be with one of the blood of the 


woman : 
D 2 Donor, 


2 Wehbe and Potter's Cafe. 


Donor; who: by:poſſibilitie might --be his Heir... Alſo there -ought to: 
be a Tenure betwixt'the Donor and Donee, andalſo an Aquitall. , And 
Felieſe grounds .and/iceremonies be not obſerved, it is not Franktar- / 
rizge-- Alfo-if'it- once take effect as a Frankmarriage;and afterwards 
the Donor pranteth the Reverſion over, ,or if-the Reverſion doth de- 
ſcend to the Donees,,. yet. it; ſhall not. be utterly deſtroyed, but ſhall 
renmine as an eſtate taile, and, not as an eſtate for lite ; becauſe it 
onte Took effet in the Donegs anditheir iſſues as a Frankmargiage, 
3TUE. 1." table 116: If :ar mat; give lands tin; Erankmaryiage,; the re- 
niainder to the Donecs and-the heirs.of their bodies ;, yer. it,.is- a-g00d 
Frankmarriage:.* And if a man: give Lands. .4n Frankmarriage, the Re- 
| mainder to another: in-taile, it ſhall.not-deltroy the Frankmarriage, 
| becauſe thar-the.:Donor: hath the Reverſio0gyin ee in himfelf,. and the 

| Dotiees/ſhall” hold:of him, and not efhim-unthe_ Remainder injtazle ; 
FT i! but if the Reniamder had been. limired-to. another; in -bee ſimpley then 
ithad beeh' otherwiſe. - Alſo if the. Donor-grant. the. Senyicey of the 
Doneesin Frankmarriage, reſerving the Reverfion to himſelf, it'15 no 
good Grant, although that the-Donees attourne ; for that..the Servi- 
cesapeincideiit 46] the Reverſion ; ;{batif he grant the Reyerfion, then 
they Yo paſle..[} And-he-conchatled,; Lhatthe Husband had the. whole, 
4 $1. and that the Wife had nothing : for. ſhe was-110 purchaſer of the pre- 

bf miſſes, becayſe that. the, Gift did, not-take effe& as a gift, in Frank- 

| 


mariage:: And he ſaid, that he doth-not conſtrue it ſo by the intent. of 
the Gift ;+for hero is an expreſle limitatiqn gf the-Fee; tothe.Husband. 

'F Mif | and his heirs, "which. ſhall.not be contradicted by any intendment; for 
3} aniIntendment- ought ro give way to an expreſſe Limitation, as a-conſi- 
deratibh implyed-ought to give place to a conſideration expreſſed. .And. 

f | afterwards this yeer at was adjudged, that, it was. not a Frankmarriape, 
nora Gift in taile; but that it was a Fee imple; , And.the Jultiges ſaid, 


| thitalthoughitherold books: are , That. where it Taket,not. aflech 4s 2: 
| Frankmarriag, -that/4yer-it. ſhall-take, effect as an. eſtate taile, choſe. 
1J' $1 Books areagainſt Law... 'But:they agreed, Thar where.onceithe Gift 
W 4 | doth take effet as a do wearing, ,. that by matter; ex:,poſft fulta,: it. 
Ma .might beturned:to an eſtate jn taile... .;.- Ti tre rs tas 
l; | , « of + #4 # > 3814/7 þ BO"; F T? YIEjNNETL TESTITY b - e : ' 
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LF Eale and Wiidbam (the other; Juſtices, being, abſeng \ Pie is 
Y& -pinzon, That a Copybolder-in Hee, who jby 2 might. 
ſurrender-th Fee, 'might-make-a. ſurrenger:in taile , without any ſpeci-, 
all cuſtome ſo to doe: and. he-who may: preſcribe to make a Feoffmenr. 
in 
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Paſch: 25.26..E iz. 21 


in Fee, might make a Leaſe for life, and. it: ſhould. be good,, quia omne 


maj conmtinert in fe minus, | 


th. 
— 


Pafch. 26 Eliz, In Commun Banco. 


— 


| « 27 

N a Writ, of Dower, the Defendant. made her deinand de tertia parte 

: lier. falde + and Serjeant Gaxdy moved if it were. good, without - 
ſerting in certain for what.cattell;' And it was held not good ; for if it 
be not of a.certain number, ſhe ſhall not be thereof endowed, no more 
then of a Common uncertain. ;; And if ſhe do demand Common which 
is certain, yet.ſhefhall not be endowed, if ſhe 'do not. ſhew the-certain- 
tie of it.  Windbamiaid, That if the Common be uncertain, that the 
woman ſhall be allowed for it :- But Meade ſaid, He doth-not know how 
the allowance ſhall be made... | 


— —_— 


Paſch. 25 Elix, In the Exchequer (hamber. 
28 | 


T was holden in the Exchequer Chamber, before the Treaſurer and 
- the Barons, in the caſe of one Pelham, That whereas the Queen had 
anted:to him by Letters Patents, That.he ſhould -not be Bailiff, Con- 
able, nor other Officer.or Miniſter, /icer e/igartzy : That if. the:Queen' 
make him Sheriff of a County, -that -he ſhall not be diſcharged by thac 
Patent, for that ſuch Offices do; not: extend to Royal Offices ;  as.a. 
grant of Amerctamentsſhall-not extehd-ro AmerciamentsRoyal. And 
alſo the making of-a' Sheriff1s-not by ele&tion, but onely b Camind 
tion:of the Queen, So that if he havenot theſe words beſides ( licet e- 
ligatur per Nos) he ſhall be Sheriff, And that they ſaid was alſo the! 
opinion of Bromley Lord Chancellour. 


Mich. 26 Eliz. Þh the King's Bench. 


29 

[ was-holden by the-Court, 'That:if a man binde himſcifraperfornm 
the laft Wylkof /..$.; and be-is made Executor, that het is bounders 
to pay Legacies without any demands. Vide x1: E, &- 10.8.) 14. E: 4:4. 
4: 20. E: 4.28... Yet.it was ſaid, That Paſch.25.E/iz. they pr dif- 
| erence 


—— _ _ —-— 


22 Paſch.26.Eu1z. Buſheys Caſe. 
ference, where 3 man ,is bound to perform the laſt Will, and when to 
perform the Legacies ; for in the later caſe the Law is we (upr4. 


| yn 1 " ""_ __ 
Hhill. 26 Eliz, Inthe Common Pleas. 


30. 

F I be bound, that my Leſſee ſhab{ take, reap, and carry his Corn 
peaceably without interruption : and afterward in Harveſt, whea 
he 1s reaping, I come upon the land, and ſay to him, that he ſhall nor 
reap any corn-there ; but otherwiſe I do not diſturb him: The opini- 
on of all.che Foſtices was,- that for theſe words ſpoken by meupon the: 
t I have forfeited my Boad. 'And yet was urged by Serjeant. 
Puckering, That I was bounds fuffer him todo three things, /cil. to 
take, to reap, and to-carry, and all theſe things he harh done. See the 
Caſe 47-£.3.22. where the ſaying to a Tenant by one Coparcener,chat 

he ought not to pay any thing to the other, was a Diſleiſin, 


 Paſch. 26. Elix; in the Common Pleas. | 


3! | 

Man was bound in a Recognizance for |his:good behaviour : 'an& © 
it was ſhewed, that he was arreſted for fuſpicion of Felony by a t 
Conſtable, andthat he eſcaped from hmm ; - to which he pleaded, Not F 
guilty: Exception was taken, becauſe it was not ſhewed that a Felony > 
was committed, which might cauſe ſuſpicion, for that is traverſable : . 
and per Curiam it need not ; for although no ſuch felony was commir- E 
ted, and akthongh che arreſt were tortious, yet the Recognizor had . © 

forfeited his Recognizance, by making an eſcape, which is a Misbe- 

p haviour. 


«- 


Paſch. 26 Eliz, In the (ommon Pleas, 


22 BusHer's Caſe. 


T8 Awul Buſhey Vicar of P ancras leaſed his Vicarage to DoQor Clark , 
| f | the Glebe land, and the Church, and all things to the ſame be- 
"Wi: longing (Excepting the houſing) reſerving twenty pound rent yeerly, 
SS at Lammas, and Santti Petri advinculg, by equall portions: and if the 
T Renr 
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Paſch.25.E1z. Buſhey Caſe. 23 
Rent be behinde by the fpace of a month, that then it ſhould be [aw- 
full for the Vicar to diſtrein : And the Leſſee was bound to peform all 
Covenants, Articks and Agreements contained or recited within the 
fame Indenture. And (ggrent not paid the 29 of Azgwſt 25. Eliz the 
Vicar _ Debt upon the Bond : To which che Defendant plead- 
ed, That the Rent was not demanded the 29 day of Angsſt : upon 
which they were at ifſue : and the Jury being ready at the Bar, Walme- 
fe) ſaid, That the Enqueſt ought not to be taken for three cauſes: Firſt, 
He hath made a leafe of the Vicarage except the houſing, and the 
Plaimiff hath alledged the demand to be _ ſuper terras glebales, 
and hath not ſhewed where. To that the Juſtices ſaid, It had been 
better to have faid, At fuch a gate, or hedg,' or high-way' ; bur not- 
withftanding they. did not allow of that Exception ; for if it were not 
well —_—_ it t to beſhewed of the other ſide. The ſecond 
Exception was, ethe Enqueſt were all de Viciners de Pancras, and 
it might be that ſome of the Lands appertaining to the Vicarage did 
extend to” /flingrow : brit that Exception was Gifallowed alfo. The 
third Exception-was, becaufe that the Yexire facias did not well recite 
the Ifſae, for the exception of the houſing was left out : and per Curi- 
aw,'it is. nox_needfull rhas all be recited : But ifanother iſſne then that 
upon. which they were at iffac had been retied, it had pot been good. 
And aſerwards the Engueft was taken, and found for the Plaintiff. But 
nothing was poker , her there needed any demand in ſuch caſe, 


Or not. 


þ 


Paſch. 26 Eliz, Inthe Contiwen Pleas. 


_— 


TIT 


33 
F a man be preſented unto a Benefice, which is not above the value 
of ſix pound per annum, and afterwards he is preſented unto another 
of twenty pounds, and afterwards is deprived for cauſe of Plurality : 
The Ordinary maff give notice to the Patron ; for that is & the com- 
mon Law : and untill Deprivation it is no Ceſlion. 


6 _ th G—— 
—_— 


Trinity 26 Elizab. Inthe Common Pleas. 


34 THROGMORTON and TerrRNGHAm's Cale. 
| þ a Replevin, the Defendant did ayow the taking of the cattel{, by 


reafon that one A, held of him an Acre of fand 1n the ptace where, 
&8. 


mA - | Savelland(prdels iſe. 
&c' by fealry; and fixta4n ſhillings rent; the rene > wr 4wo Feaſts. 
of the year, &c. Andthe Plaintiffe ſard, :that he5held the ſameacre, 
and two others of the 'Avowant by fealty, and ſixteen ſhillings payable 
at one day, ab/g, hoc that he held the ſaid Mme by the ſervices payable 
at two dayes, 8&c* 'Snagg The: tenure cannot be traverſed : and 21 
E. 4. the lat caſe is the ſame caſe ; where the Avowry is made for 12 
pence at four days; and the Plaintiff ſaid, that he held by twelve pence 
payable at one day, without that that he held by the Services payable 
four dayes:* And there it is holden, that the ſame cannot be an;En- 
ctoachment, becauſe rhey 'agree m: the Services. - #a/meſiey, He ſhall 
Wave the traverſe forthe miſchief which otherwiſewould. follow : for 
if he ſhonld'rraverſe the (cifin, thereby heſhould+.cpnfeſſe the Tenure. 
Periam conceſſit, and ſaid, That the difference which/is commonly ta-; 
kein our Books, is, Thar where rhe. in'the Tenure, there the 
Seifin is traverſable ; but wheve they domot agree in the Tenure, there 
the Terre 4s-traverſable.' :So 1$226-H. 8:6: 7.44. 271: 12. E497: 
26.'E, 4.16. And he conceived here, that the payment 'at two'dayes. 
dothalter the tenure ; ſo as now it'is another: tenure then before. Aiſo 
he "ſaid; Thar if Wh. acre and Bl-acreibe adjoyning, and. are: balder; 
the'ofie of 7.8. and the other of /:Drand 7, 8. 'diftrein;andavow for 
both "acres; that he may well-traverſe-the cenure-:dſeade: 81 Hig og: 
Tt is ſaid by Brian, That if avowry be made for a- tenure of ewe acres 
by twenty ſhiſlings, and the Plaintiffe ſaith, that he boldeth theſe tws 
and two other acres by twelve ſhillings, without that, that he holdethy 
the two acres by twenty ſhillings * that that 1s good, for that he cannot 
do otherwiſe: Andit 'is noreaſon, that- for a falſe avowry; theTlain- 
tiffe ſhould be ar a miſchief. "Bur the Book{is>not ruledg for Keble is 
contrary. Vide Librum. TT AL Oe” 7" ITY 
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-- 35 -»SAVELL and. CORDELL's, Cale... 
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HZ ry Savell Leſſee for years of the Manor of M. grants the-ſame 
& Manor, Habendam for ſo many years, which ſhould be to come 
after his death, tw" or dell Maſter.qf the Rolk, if Dororhy-his Wife ſo 
long ſhould live : And afterward Henry Savelt, andthe in the Reverſion 
levied a Fine. The Caſe went by many Conveyances further. But ewo 
points were here moved : ' 1. If it werea good Grant for ſg many yeers, 
&c. | Shuttleworth argued that it was. Burt Cooke contrary. And Cooke 
ſaid to that which hath been ſaid, That Leafes which have uncertain-- 
beginning, may be by at of matter ex pot fatto, made certain, and ſo 
00d 
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-\..- Savelland (ordel's:Caſe. 15 
good. Asa ei Nemtny yn as:7. $:ſhalkname ; if he name, ir is 
a certain leaſe :" but if rhe Leſſor die before 7..S. name, and after hee 
name, all is void,as tis inthe Commentaries put by #efton, and granted 
by Dyer, 273. Agd the wagion is, that it behoves thazthe inverett paſſe 
our of the Leſſor during his life, and the Deed ought ro have its per- 
fecion in the life of the Leſſor. But in our caſe here, the Leſſor or 
Grantor is dead before the certaintie of the beginning is known, and 
before any perfeRion of intereſt out of him; and therefore the reaſon 
in the common caſe, 40 Aff. and 16. E. 3. that there behoveth to be 
Attornment in the life of the Lefſor, proves our caſe : for the reaſon 
of that is,: that-it dehoverh that ſome interefpaſle our of che Leſſor 
or Grantor during -his life ; and that perfection of his Grant be 
in his life, or elſe the Grant is void. Yide 31. E. 3. alb. 20. and 33. 
F. 3. Confirmation 22. If the Chapter confirmthe Grant of 'the Biſhop 
after his death, it is void ; for it ought to.have perfection in the life of 

the Brſhop, otherwiſe it is void. And upon. that reaſon is the caſe puc 

Popham, Com. 520.6, That where a-man' grants all his ret which 
ſhak{ be to come after. his death /;/ thatit is a void Grant;:becauſe hoi 
inreſt' paſſeth during the life of the Grantor. And to this purpoſe 

is.7..E.6. Br. Leaſes.” 66. Temps. H.8. 339. If a manwill take by L- 

very within the view, it behoves the Feoffee to enter during the lite of 

the Feoffor:' and yer that 1s a-more ſtrong caſe ; for by the Livery, 
being a ceremony of the Law, it is preſumed that the land paſſed ; and 
we leg: caght ro dean entry to fortifie the Grant, otherwiſe it is 
void. The ſecond point was, If by the Fine levyed, the poſlibilitie af- 
well as the right of poſſeſlion of the term did paſſe : And I conceive, 
that doth;z therefore we ſee in many caſes, a man may grant by his 
Dedd a:poſlibility ro come. As 19. H.7.1..where a man Cie in the 
right of his Wife, made a Feoffment in fee, and after they had ifſte, and 
the Wife died ; that he ſhould nor be Tenant by the Courteſie, and yet 
the Wife was remitted : bur __ own Grant he had granted from him 
the. poſlibility he might have had to be Tenant by the courtefie. And 
here,Lf{orde{ had entered, and made a Feoffment in fee,or levied a Fine, 

the poſlibiliry which he had-to have the term, had been cleerly gone. 39. 

H.6. 43. 1f1 diſſeiſe my Eather,and make a Feoffment in fee,and after- 

wards my Father dieth ; although that a. new Right deſcends unto me, 

yet I ſhall be barred of this poſhibilitie which I had at the time of the 

Grant : ' But otherwiſe it had been, if this diſcontinuance or grant had 

been defeared by entry-or otherwiſe, in my life, by my Father or any 

ather ; intharcaſe I may ſhew the ſpeciall matter, as 15. E. 4. 5. is, 
and ſo avoid my own Deed. And 44. E. 3. 4. is; That tenant for years 
and he in the Reverſion diſclaim, 'and it is holden a good Diſclaimer ; 

which: proves, that a poſhbility may alſo paſs by Diſclaimer. And 21.E. 

3. and 35.H.6. is, That if he who hath cauſe to have a Writ of Errar,if 

E he . 


,appeareth, . That 3 
ipall 


Caſe, the 
the Grang 


"Y ZB1:4 I; 17 
= 


4:18 ,1 
POLLS tt of $5L83%AD <o 11.4: ht FIR ets en 
$9:.3465; LuvpDINGrON and AMNER's Cafe. T 1:21:36 


[27 593 


was put ; 
inal i 


' videe of the Occupation ofa Term hath one fpeciall Properry, and: the 

Remainder another Property : As if a Leaſe be extended upon a Sta- 
tare, the Conuſee during the Extent hath ane Property, and he who 
is ce-have it afterwards,: another Property, and the reaſon. of the dif 
ference is apparent, when.the Occupation is. deviſed , , and. when, the 
terme is devifed ; for inthe firſt Caſe, he purs but only a -confidence ins 

| the Deviſce, as it appears in Welkdins Cale... But in theother Caſe ail 

% the Property goes, andthere is no confidence repoſed in. the Deviſce, 
And there is a Caſe in the very Point, with which 1 was. of Councely 
and was decreed in the Court of Chancety:;.. i was one Edolf*'s Caſe * 2 
Where the Deviſe was of a terme, the Remamder to: another, and he & 
made the Deviſee his Executor, and he entred.Yirewre donations; agin | 


3 . this Caſe ; and it was decreed, That the Executor might alien. the 
'] | = Terme, and that the Remainder could not be good.: . And to this phr- 
30'S poſe, Yid. 33.8.8, 2. E.6. 37 H.6. 39.. But, ifthere might. be. a Re- 


mainder, yet Incerte Perſona nul{a donativ, tor th all the: Children be 
preferred 
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\Daddinpron an Aer rEaſ.  &7 
preferthd, thHHeReni Kat I or ” anil-then' the Pt6perty of 
the” Veaſe" is hte Will; knd" hb" mipht pteferre 'bbr ae Any 
rimeduring! ke? fife, *arid the petierall *property 'catinor -be "ity an6- 
ther; but in the Executbr, 'for the: Eegatte cannor” enter; 'althongh 
that 27 H.6. ſeemerh to be contrary Abd if the whole- Property 

in the” Wife, het Husband might alien it, and therefore it may be cx» 
tended for his Debr,” as 7 H.6:t. is. But it may bee objefted, That 
the Cafes hefore pur, are ofa devife of a Term,” and thisis of a Leaſe. 
That makes no difference, for in #/rar-/i:y's Caſe, Leaſe there is ſaid 
to"contain;not only a terme, but alſo the years to come-in the 'terme. 
Then the Queſtion is, If by che ſale of the Shetiff upon the Fiersfacias,if 
the term be 15 gone, that the Wife ſhall not have ir by the Reverſal 
of hed ydgment by Error? for the Judgement is, that the Party ſhall 
bereſtored co all that which he hath loſt : Tt is very cleer that ir ſhall 
never feturn, for if ir ſhould be ſo, rhen no ſale made by the 'Sheriffe 
mighr be good, unlefle the Judgement be withour Error which would be 
a vety gear damageto the CommonWealth.And alſo by reafon;and by 
the Judgment iti rhe Writ of Error it ſhould not be ſo reſtored; for the 
Judgment is, That he ſhall be reſtored to all that which he harh loſt, -4« 
rione judicis ; and here the Defendant hath not loſt any thing by force 
of the Judgment, but by force of the Execution : For the Judgment was 
to have Execution of 200 k.and'of rhe. 200 li.he ſhall be reſtored again, 
and not of the Leaſe: And therefore in 7. H. 7. If a Manor be reco- 
vered,and the Villains of the Magor purchaſe Lands, and afterwards 
the Judgment is reverſed by Error the Recoveror ſhall have the Perqui- 
ſire, and the other ſha}! not be reftored to it: And 7.H 9. A Stafute 
was.deffvered ih Owelt maine, and a recovery was by the Comſee"up- 
on” Garniſhment of the Conor , - and the Connfee had Execuri- 
on; and: aftetwards the Judgement is reverſed by Errax ;' yet the 
Conyfor ſhall not be reftored to the Land taken' in Execution," but on-' 
ly the Statute ſhall be redefivered back where ir was before : And” in 
this Caſe'if the party ſhould þe reſtored to the term, it ſhould be great 
inconvenience.Alſo ifT give one anAuthoriry upon Condirion;and the 
Party d6th execute the BED and after the Condition"is broken; 
the Atis fawfull 'by bim who had Aathority upon Condition. And fo 
was the Lord of Ar«wdels Cafe,where the Feoffee upon Condition of 4 
Manor,granted Cop ies ; it was holden, That the Crancs made by him 
were good, notwithſtanding the Condition was afterwards broken 
Ang in;13 E.3.Barr 253:Thar a Recovery wasErroneous,and the Par- 
ty being in Execution,the Gaoler ſuffered him-to efcape, and'after the 
Recovery was reverſed for Error,yer the Aion lay againſt theGaoler. 
Alſo, by bim,the Jury have given an imperfe&t Verti& {> as we cannot 


relf whether che Party were preferred or not,for the Wi [F was (unpre- 
ferred generally)and the Jury find thar ſhe, viz. 4. che daughter,was nbt' 
| E 2 pre. 
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1#h paar yen (ermey! the 
- -Remainder. _— the Jury me found, that ſhe was not preferred” 
one certain, viz. by her Father ; nor in a certain time,” in his li 


time ; which ifs inuch a5 to ſay, The on the preferred by po: TR, 
Aunt or Mother ; ,andif it w; NG Remo inder is not good 
to her, Alſo they find no preferment a7 N heh ol th & "a it 
may be that the Father hath given.her preferment þ nd that 
was no preferment i in his life \bur i 1s conſummate (#) FB his death - : and 
fo ſhe might be preferred by him by Implication, by lk; duc So. as up- 
enthe whole Matter, I conceive, That, 

verſed. /iNote,.that this Caſe, was. par og ed 3 We 
Ferme.;-and-the-' Judgement. was, "hens b 
Judgement for her Terme ; and that the J Judge ment upon Which. 
Execution Was, was. Erroneous, and. reverſed by, the Writ of Er Joe n 
and thae;the opinion of the Juſtices was,. That the Term was, not r ly 
reſtored, but Jo much for which it was ſold 9998 the Execution 

the Daughter of Pepys brought an Adion for it, ler 
ment.. 
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37+. 
Of! E-+had certain Minerall Lands Leaſed to him for RS bg 
berty ro howry and make his Profit ofthe Mine. - e Tees 

terwards di Mine, and ſold the Gravell which Tl, of it: And 
by-the Opingon _ the whole Court, This ſale was.no, Waſte: for i. 
Sale s:Waſte,,;if the firſt at be not "Waſte : "As the Sale ; of Trees by 
Fenant for: Life or Years is.not wafte,, if the Cutting and Felling down 
ofthem was not Waſte before, for the. Vendition is but. a ſecondari 
AR, -and-but ſfubſequent.to.the AR recedent.; which AR, if it wete- 
lawfull; the-Sale alſo is.lawfull, for the 28, ala alone. is. not waſte. Bur 
they-ſard, -Thar if the Leſſee fell or cue *hs 95, and ſell thetn, ir 
i2wakte, Non quia vendebat, (ed qaia [civ Long he ſoffer them: 
to-be-upon:the ,ground, .w irbout doing any g wit them ;© yet it is 
waſte; but.he. may uſe _—_ for the BAT Fi : his bouſe; and then ir 
100 de Jody 3s when. he fels.them with an intent for Reparations, 
andafterwards ſellsthem, ir is wafte;Nov progter Veudirionem only; 
forthe felling';. for by this A& done, jt is Plaine from the bein ro 
be unlawhull,/ for the Sale is, only a Declaration of his.ilt i intent, an 
means:that. his meaning was,.. by felling of the; trees, to benefit 'hinifet? 
by le hurrand.injury.of. another... But, ;ig. the. Prigcipall Caſe, be- 
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ekafe*he'dughoro idigigedthe Tandy; andichatinoas/Latotnl]\fht hike 


'&, -the'A&> ſubſequent eatmor be unlawful - mg 
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38. Maczows's Caſe..." 


Me brought- Debt upon a Bond' which: wayendorced upon 
LY. Condition 7k zlefle ] [ :< The Defendant pleaded"the/Sra- 
tute of *13. Etiz. 'That all Covenamt;Contractsand. Boads,' made! for 
the enjoying -of Leafes. made: of Spiritual Living, '»by Parſons; &c. 
were void; And averred, that that Bond was made for enjoyins of fuck 
4 Leaſe : But becauſe the Conditionexpreſled of the Bond: for 
payment” of mome, The Juſtices lield'it clter for Law; : Thatthe-Botid: 
was good,and out of the Statute::- And ſo'it wasadjidged:/+ 4114s; = 
1,92 1 983201 1H O- .« 'F ere 8 233M 
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27+ Eliz,, inthe Common Pleas 
39- 'K1IIL'EY'S, Caſte |; | 
A N Adton of Debt was brought againſt Exfuce X:rr/by,dnd lt 
A Kiitli J, CIR wk 5 trons _ K we, 
nts-pleaded; Thar-they had tally Adminiſtred-;- 1 2 'fpeciail- 
Lug the Caſe was rhis)Franca Kit ate che Defoodaten ie Bu 
ecutors, who being withiwage; Admitiffration was comfartred+unto'a-* 
nother untillchey came of full ngegoandafier they were vt full age;zhe 
Tury found, That in.the-hands of the Adminiftrator Fanwnt box a! 
debita Teſt atoris, tothe valne of 4000; i. To which: Adininifirator the 
Defendarits Executor#did: teleaſo at thar' fulkage al: Demands 4'1the 
which Kr whether Ned CERES - _=_ hands of the ;Executors 
6x not, the Jurours pray Opinion of the 'Court + Packering the 
Queens Sergeant ; Tt:1snow Aﬀets,: for a 'Releaſt' of a wbch is: 
not Aſſets in the hand'of an Execntor cannot be ſaid Aﬀets;andthings 
in Action before they come in-Pofleſtion;,: cannot be ſaid Aſſets: Bur 
a Gift of Goods'in Poſſeſſionas Aﬀers. and-ai Devaſtavitwf the Goods 
of the dead, Alfo there isa differencederwnt © certain thing releaſed)! 
and 2 thing uneertdin;; ofa'tertain\it is Aſſets, for by ſich means: hes 
kath given ſuch a tliing which is Aﬀets- ;' duvcontrary, of an uncertains: 
Axis Difference is ptbvedby r3..E.- 3. Execytr: 92: — 
Ge a, 
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opetf ThutifBageltWfretenets che Pebcor; hy frall-(&vant' for ſich 
-Sutti bee th ary) by-\Pdrae. 0 Bub) Trew, HE dt not A6- 
count': Bur the whole Court was againſt ' Pack-ring. © And firſt 45- 
derſon, It is a cleer Caſe, That this Releaſe is Aﬀers, for he hath there- 
by given away that which might have been Aſſets : And the Law doth 
intend; That wheg&tdlea(entþat be ;hachi Recempence and Satisfa- 
Rion from the Party. to whom the releafe is matle : And he denyed 
the Difference of cextaza and uncertain, pu by Packering ; and be it 
in Account or Trefpaffe, a Releaſe'is Aﬀets. And it is not "requiſite 
ll that every Aﬀers be a thing in Poſſeſſion, or in the hands of the Teſta- 
'1 109; far.athing maybe Aſfers, which geverxcasircthe Teſtators Tas. 
| if "hoſbthaige:pmotriiegoſthehinzblchmezin ko bands bþfthe 
'Teſtdrom, abAbenty for and drother Gods fold: Or if they came \, 
We 3 by :reafon ofandtherthmg whioirwas in thehands: of the Teſtator, as \ 
increaſe of Goods bythe: Executors in their hands, by. Merchandizing 
withahe Goouts of the Teftator; or Goods purchaſed by the Villain of 
the Teftdror d fterhicideathyfliatl be Aﬀecs/!1ho:niopeyreceryed: by by 
| Executor of tha Bailiffe.of the' Feſfutor ufror his teath, ſhall be ſai 
.h Aﬀets. Windham Juſtice, $0 it is, ifthe Teſtator have ;Sheep, Swine, 
$i fk of Cowes, and dieth, and they have young Lambs, Pigs, or Calves, 
they are Aſſets for thereaſon aforeſaid ;: And'he reed, that the Re- 
leaſe is Aſſets; and he ſaid, It had been fs here adjudged, and he de- 
nyed alfo the difference tahon'5f Pattgrieg: . Periam agreed with the 
reſt in all, and alfsdetiyed thedfferente £ Ard by tim, Things in A- 
ion or Poſſeſſion certain or uncertain, if they be releaſed, they are 
Aſſets : And he. faid, That the nncertarmy muſt be-fuch, :rhat the! ſame 
canhoet be!proved to the Court 6b unto a Jury: ; that the thing. reſea- 
ÞF re {Poſlibilitythave:beeniAffers! ' Forif Treſpaſſe be-done 
| tothe lſeftabocby raking hisgoods/and he djeth, - and; the- Extcutors 
releafe! alt Actions, rhofamerk Afﬀeirs, breauſeim might be proved to 
the Jury,” That had rhey-not.reeafed aut [had brought their Aion: of 
Treſpaſſe;iDrbontw0 afpireatin vis reftatorus, &c." that they might 
have recovered Damages, which wouldchave: fatistied the Debts or Le- 
gaceg ofthe: Teſtawr; and chereforvivi ſhalt belAfſfers: And: yer tht 
thingrecdveret wasnot mthe Toffirer;r1or a Thing in P ON, or 
certain-in the hands:sf the Executors;' with whom Koges agreed, ; And 
Periam concevved,oThat ſuch: Adminftefters made - Darante minors 4- 
rare of the Executoy,could not by gur Law, - neither Sue nor be Sued ; 
For, as heiconceived,: the Infant was thee Hxecutor, / and an Tofant Ex- | 
ecutorimay bither Sue or be!9med, :aridumay:-releae if rhere- be = ſnfci-, 
ent C ation:givenhim:-andcherefore' Adminiſtration for-ſhde 
defe& is but idle | Wherefore, the ſaid, That if an Infant doth refeaſe 
where he hath-no cauſe, nor pqod conſideration, ' he ſhall! be anfie-. 
rable of his own goods, when he cometh'of full age, forthie waſting of 
F, the 
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Sydenham and Worlmogian's Cafecl, 33 
the eſtate ;,and ſich Releaſeſbailbe Aſſets» Arid at wattolden, That 
a-Relcaſe betore prabate of che Will,'is good» :- and: it: is Aﬀets-alſo. 
And the ſame Term Judgment was given, that: the Releaſe -0f the En- 
fant Execuror was Aſlets. | [+ 
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27.Eliz, Tn the'(ommon Pletis: 
©, 49+ . SYDENHAM and WORLINGTON'S Caſe. 
db ayonk i a vi C00 5 nntt bift NF 146d art 103 TE birt 
T7 dexhdm brought, an Action. upon. the-Caſe: upon, anyhſhoups a 
g gainſt rat for. 30%; and. aliedged for Conſideration, hat: 
he, at the requeſt of tlie Defendant, - was Sarety and Bail for'F. 8. who 
was arreſted into the KingsBench upon: an Action of 30, .and thar 
afterwards, for: the default of Z.8...he'was conſtrained to pay the faid! 
3a pounds. . After whixh;:the Defendant meeting with the: Ptaiaciff, 
promiſed-him- for the ſameconfideration, that: hewquld repay that 30 
pound: upon which promiſe and confiderarion, the Plaintiff br 
this Action. Þealmeſley. This. Confiderationwillinot maintain this A- 
Rion, . becauſe the confideration andabei promiſe dig-not coricar and go 
together; for .the confideration was-dong before execured,! fo as now- 
it cannot, be intended'that the protniſe wasforithecame contiderarion.. 
Asif one give' tome an; Horfe, and a nionth-aftier-1-promife bum for 
the ſaid Horſe ten pounds; for that he ſhalt. nether have 'Debe not 
Afſuwpſit,.for it/is neither, a Contract nor a ſufficient Condideration, 
becanſ&it 23 executed; And#/ox,.TheeAdtion will notilie;n forjr es bue 
»udum paii ues,becaute. the fuppoltd contract was determined; :and riot 
in {7 at the time of theipromiſe. | Buthe ſaid it was/ otherwiſe upon 2 
confideration of Marxiage; for that is 'alwayes a preſent donſideration, 
and. alwayes a conſideration, becauſe rhe porey is alwayes. married. 
Windhan t the fame intent 5 and compared it to the Cafe'of y. #. 7. 
If oe fel} an horſe to ancther, and-after. at.another day wil -wartanc 
him. be good :and found ob lamb and inember, it is voud warranpy. ;/ 
for it! ought- to:have; beer at. the. fame time chat che horfe” wht» old! 
Peridw Juaitice. contrary.:. for he ſaid, T hisicaſe isnot ke tommy: of thre 
caſes which: have been; put ; becauſe there is a great differente betwixt 
Contracts and this Action ; For in'Contracts, the confiderativn; and 
promiſe, and ſale ought to concur, becauſe a Contra& is derived of cox 
& trabere, which is a drawing together : ſo as in Contracts every thin 
requiſite ought to concur ; as the conſideration of the one ſide, and 
the promiſe or ſale of the other fide. But to maintain an Aſſumpſir, 
it 1s not requiſite, for it is ſufficient if there be any moving cauſe or 
con{ideration precedent, for. which cauſe or conſideration the pro- 
m'ſe 


2 Oydenhamand\W ae /engton's Cafe... 


miſe was niade;;: and tht is rhe'commion- atice atchisday, For in) 
Afſumpti he Declaration is,! That the. "forand in conſi-: 


deration ofren ds ro him paid: (pofra; 3. a day or two after; 
ſwper ſe NE Or and that : is Sg ood ; a Fs vr coalideta- 
tion 15 executed. - And he ſaid, toe Haee a and Baker*s caſe (which ſee 
10."EF=." Dyer 273.) would x _ it. The caſe _ —_ he Ap- 
prentice of Hoon em omng ben Hoy y pts - and Ba- 
ker one of Hants nexghbours, to keep t Pp entice out be pe the Coun- 
ter, became his Baile, and paid the debr. erwards Hunt returning 
out of the Country, thanked Bake any een part, and _oo- 
miſed him to repay him the ſaid fumm : which Baker bro 

an Adctiori\npon the-Caſe uponithe prome?: it'was ahodged rh 
the Action would not 'lie |; ot! becauſe 'the conſideration was 
dent-to the promiſe, bur becauſe:it was' executed and determine 
before: -Bnr there the Juſtices held, That if Hut had requeſted 2 
to-hayedeey ſurery, :or'to pay theidebt, and. upon thar requeſt” Bakgr 
on the debr; an { afterwards: Has peomiſerh. for that conſideration, 


the ſamie-is:good;; foritho| ronfidenation and was avthe an- 
ſtance aritrequeſt 'of the Defendant.) | So here, Sydenham became bail 
atthe1 wot the-Defendant, and therefore it is reaſon, that if he: 
be at requeſt, that. he ought" to ſatirfie him. Andhe con- 
ceived the 7 ons gre thar/it was a good conſideration, and that: 
_ re isa great.help in the Caſe: , 8oiez. Juſtice agreed with Pe-: 
 the:ſame reaſons, and denyed the Caſe put by Anderſor. And: 


beſatd, That if one ſerve me for a year, and hat nocking for his ſer- 
Vice, and afterwards, attheend of the year, I promiſe him ten pounds 
for his good and faithfult ſervice ended ; he may maintain an:Aſſum- 
pſie, for: it is'a good conſideration: Bur if the fervant hath wages gi- 
ven him, andthe Maſter, ex ab»»daxtia; as he ſaid, promiſeth him'ten 
pounds after- his ſervice ended, the ſame- promiſe | not maintain 
an Aſſumplit ; / for there is not any new cauſe or conſideration'prece- 
—_ the Aſſumpſit. ' And Periam agreed to that difference, and it was 
by he other Juſtices.:' but they ſaid _ the principall Caſe 

Ir - cafe to 'be adviſed npon; and at length; after good'advice 
tion had of the c e, they gave Ju 2ent- for the Plain- 

__ mes the Action would lie. And note, That they very much re- 
bye upon Hunt and Baker: Caſe before cited. See Hunt and Baker's 

ein 10.Ekzz. Dyer 7 
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Carter and Croſt's Caſe. 
Paſe. 27. Eliz. in the Commion Pleas, 


41 CarTERand CRosrT's Cale. 


Arter brought an Aion of Detinue of a chaine __ (roſts,and 
eclared, Fhat Thomas Carter his brother, was thereof poſſeſſed, 
and died Inteſtate ; for which cauſe the Biſhop of Cork, granted him 
Letters of Adminiſtration ; and that the Chain came to the Defendants 
hands by Trover, &c. And declared alſo, That he was as Adminiſtra- 
tor thereof, poſleſſed in Londen : To which the Defendant Crofts plea- 
ded the Generall Iſſue ; and the Jury gave a ſpeciall Verdi&, and found 
that the Adminiſtration was committed to Carter in Loxdon by the Bi- 
ſhop of Cork in 1reland here, and did not find that Carter was poſleſ- 
ſed of the chain in Londov. And upon this ſpecial Verdict, firſt it was 
moved, That the Biſhop .of Cork. in /relaxd, being in England, might 
commit adminiſtration of things in /reland; And it was held cleerly by 
the Court, That he might of things within his. Dioceſle in /relaxd, be- 
cauſe it is an Authority, Power, or Matter that followes his Perſon ; 
and whereſoever his Perſon is, there is his Authority : As the Biſhop 
of London may commit Adminiſtration, being at 7ork ; but it ought to 
be alwaies of things within his Dioceſſe ; and therefore they held, 
That the Declaration was: good in that point, That the Biſhop of 
Cork did commit Adminiſtration in Loxdov, although there be no ſuch 
Biſhop of England. The ſecond point was, If an Aminiſtrator made 
by a Biſhop of Ireland, ' might bring an Action here as Adminiſtrator z 
and it was holden, That he could not, becauſe of the Letters of the 
Adminiſtration granted in /reland, there could be no triall here in Ex- 
gland; although that Roger Juſtice ſaid, Thar Acts done in Spirituall 
Courts in Forrain places, as at. #owe,or elſewhere, the Law ſaith, Thar 
a Jury may take notice of them ; becauſe ſuch Courts, and the Spiri- 
tuall Courts here, make but one Court ; and he proved it. by the Caſe 
of the Miſcreancy in 5. R. 2. Tryall 54. where a Lnuare Impedit was 
brought by the King againſt the Clerk of a Church, within the Biſhop- 
rick of D#rbam, and counted that the Biſhop who is dead, preſented 
his Clerk,and that the Clerk died;and the Chapter collated a Cardinall, 
who for Miſcreancy and Schiſme, was deprived,the Temporalties being 
in theKings hands. B»rgh,He hath counted of an AvMance for Miſcre- 
ancy at the Court of Rome, which thing is not tryable here. Belknap 
Chief Juſtice, I ſay for certain, That this Court ſhall have Conuſans of 
the Plea, and that I will prove by Reaſon ; 'for all Spirituall Courts 
are but one Court ; andif a man in the Arches, be deprived for a 
Crime, and appeal to Rowe, and is alſo there deprived, that Depriva- 
F tion 


34. Carter and Croſt's Caſe. : 


vation is triable' in the Kings Court, in the Arches. And if a 
man be adhering unto the Kings 'enemies in France, his Lands are for- 
feitable, and his adherence ſhall be tryed where his Land is, as often- 
times it hath been for adherence to the Kings enemies in Scorland : 
And ſo (by my faith) if one be Miſcreant, his Land is forfeitable, and 
the Lord thereof ſhall have the -Eſcheat, and that is good reaſon. 
For if a man whg is out of che Faith of the King , ſhall-for- 
feir his Land for the ſame; 4 forr#ori, he who: is out of the faich 
of God ; and that he ſwore to: be Law; Whereupon : Burgh ſaid, 
Reſpondes ouſter : And ſo faith F irzhe bert, Tryal 54. by that Plea and 
Judgement, Miſcreancy and Deprivation At Rowe ſhall bee tryed 
here: And there the Yerire facias was awarded to the Sheriffe 
where the Church was, and not to the Biſhop of Darham ; and 
ſo the Miſcreancy and Deprivation ſhall bee: tryed where the Church 
is. The third-Point was, Whether an Adminiſtrator might count 
of his own Poſſeſſion, although he was never poſſeſſed : and the 
whole Court were of Opinion that he might, if the Inteſtate at 
the time- of his death was poſſeſſed;; The Adminiſtrator may de» 
tlare of Goods taken ont of his owne” Poſſeſſion, although he was 
never poſſeſſed ; for of tranfitdry things, the Law caſts upon him 
a ſufficient pofſefiion to thaintain an Action Poſleſſory, as the Lord 
before ſeifin may have a Raviſhment of Ward, &c. But otherwiſe 
it is, if one take the Goods of the Inteſtate out of his Poſſeſſion be. 
fore he-dieth, for then but only a bare right comes to the Admini. 
firator. And that is to bee meant when: the Goods are taken 
Tranſ/greſſive, and nor Deſtriftive. The fourth Point was, Whes- 
ther the Jury might find matter done out of the Realme; and if 
that ſhould abate the Writ or not. And they held alſo cleerly, 
Thar upon a generall Iſſue, the Jury may find a Forrain mattey. 
as a thing done out of the Realme; but it ſhall not abate the 
Writ, if it be not matter 'of ſubſtance, and pleaded before : But 
here the finding of the Letters of Adminiſtration, is -more then 
they had in. Iffue ; and alſo is but matter of Evidence ; for the ſub- 
ance in this Caſe was the Poſſeſſion, and not the Adminiftrati. 
on, for he might have an'ARtion of his Poſſeſſion without ſhew. 
ing the Letters of Adminiſtration : And afterwards Judgement was 
given for Carrey the Plaintiffe. 


Sw. - wo 


i At ALT. ARES. , 


ch 


Futter and Boroomes Caſe. 29 
Mich. 27. Eli, In the Kings Bench. 


42. FutrERadBookowme's Caſe. 


HE Caſe was, that the Queen by her Letters Patents a»»o 12. of 
Reign, ex certa ſcientia & mero mot, &c. did grant to B. rotams 
ilam portionem derimarim & Garbaram in L. in Com. Norf. #14 cum ons. 
nibus alics decimi (mis cujnſeunque generts & ſpecies f nermit in L. unper 
3" poſfſeſſivne Johannis Corber, or his Aſligns, nnper Abath.' de Wenly,per- 
tinent. &c. And in fatts the Parſonage of 4. was parcell of the Abby 
of Wenly, and out thereof was a portion appertaining to another 
Church; And this ReRorie came unto the Queen bythe Starute of 
diſſolution of «Abbyes : The queſtion was, whether the Rectorie de- 
paſs by the Grarit, rotam il/am portionem: there being alſo words in the 
Parent, vis. Nen ebftante any miſneſmer, miſrecital,, or other ſuch 
"things which are reciced in the Statiite- for confirniation of Patents. 
Hamen : the Grant is good ; for this word ( portion ) ſhall not be ſaid 
a thing ſevered from the Church and Re@orie z And all;the Tyrhes are 
parcel of the ReRorie : for as 44. E: 3.5. is, before the Councel of La- 
reran, a man might. give his Tythes'to-what Church he pleaſed; And 
when any thing i given to the Church, it is a portion belonging to the 
Church; as the Glebe is, which is but a clod of Earth, which is parcel of 
the ReQtorie and a portion of it. And a caſe in this Court in the time 
of this Queen, was argued, and thete ini a ReRorie there, were many 
Prieſts,and each of then knew his portion, fo as they were called portio» 
nary Prieſts, which was in-refpe& they had each of them intereſt in the 
Church, and not becauſe their portions were ſevered each from the 
other; And 22. E. 4. 24. by Pigor it is ſaid, If a Parſon hath any Tythes 
in- another Pariſh, as appertaining to his Church, it is called a porti- 
on; fo as portion is not meant that which is ſevered by it ſelf as in grols; 
But by omen is meant all the Tythes appertaining to the Rectorie, or 
the Rectorie it ſelf. For as 22. Aſſ. 9. is, If the King have Tythes of 
thoſe Lands which lie out of any Pariſh, if he grant ror am portionem de- 
cimarnm, &c. I conceive,that the Tyrhes ſhall paſs thereby:Aud yet it 
is 4 thing ſevered from other Tyrhes ; but it doth contain all the qua- 
litie of Lythes irrthat place. "And alſo if the King grant his ReCtorie 
of D. to 7. S. ſaving to himthe Tythes, and afterwards grants rotam 
portionem Decimarum,&c.1 conceive cleerly (under corre&tion)that the 
Tythes ſhall paſs. And in the principal caſe; If the Tythes ſhall nor 
paſs by this-word (portion;) yet the No» obft ante in the Letters Patents 
de male nominaude, cc. ſhall make it to be a good grant,and that fo the 
Tyrhes ſhall paſs thereby. We are alſo to conſider, if by any arch 
F 2 ub. 
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ſubſequent in thePatent,the grant be not good.viz.by theſe words, cum 
omnibus aliis Decimis &c. un tenura & ocenpatione Johannis Corbet &c. 
Whereas-in truth John Corbet was never Occupier ofthem : And as to 
that,I conceive, That the words before,cum;omnibw,&c.paſle theTithes; 
And that the words after, ſhall not abridge or controle the lergeneſs 
of the precedent words ; and to that purpoſe is the Caſe 39. E. 3.9. of 
the Grant of the King to the Earle of Saliſbwry, &c. In the end of 
whichGrant were theſe words, 2#4s nwper conceſſimus patri,c,although 
that the thing granted, was never granted to the Father ; yet the Grant 
was good, and not reſtreined by thoſe words coming after. 2. E. 4. 
A Releaſe was pleaded of a right which the pney had in Lands of the 
part of his Father, &c., there, although he had the Land from the part 
of his Mother, yet the Releaſe was good. In the Caſe of the Biſhop 
of Bath and Wells, which was lately argued in the Exchequer Chamber ; 
There it was agreed, That.if the'King grant a Faire in ſuch a place, or 
elſewhere in'the County of: Somerſet ; .if he miſtake the County, 'in 
putting one County for another, yet the-Grant is good, and afl that 
coming after the a{i64 ſhall be void.. He further argued, * That all: the 
matter appearing by ſpeciall Verdi, 1s not well found ; for the Ju 

find, That no Tithes were in the Occupation of Fobs ( orber at the time 
of the Grant ; and no mentions 1n it, that they. were not in his-Oc- 
cupation nor in the Occupation of his Aſlignes;for they might be in the 
Occupation of his Aſſigns, although that they were not in his ownOccu- 
pation : For in a Verdi& if it ſtrongly imply ws thing not expreſſed(as 
inthe Caſe of Trivilian : where the Jury found a deviſe of Land, with- 
out ſaying,That the Land was holden in Socage) it is a good finding of 
the iy, no deviſe could be,if it were not of Land holden in Socage, 
and therefore that tenure is implyed. Contrary,When a man is to plead 
a” Deviſe;but where the Verdi& doth not ſtrongly imply a thing, it ſhall 
not be good ; as in Scolaſticas Caſe, Plo,Com.411. Exception was taken 
that the Jury did not find, That the Deviſor had not any Heir Male alive 


eter the ſaid 7-bn and Francis ; for if he had, the wife of the Plaintiffe - 


ad no cauſe of Aion. And it was there holden by Harper, That it 
was not a good Verdict for the incertainty ; ſo in our Caſe. Cook 
contrary : 1. The Grant is not 00d, and the _y is NO part of 
it ; nor can they paſſe by the wor * apeman—B] 1. By the Etimology 
of the word ; for Portion-isa thing in groſfe by it ſelfe, and cannot 
paſſe by that thing which is intended Nomer Colletivum,as a ReRtory is. 
So of a Manor; if a man grant 'roram illam portionem Manerii, . hee 
being ſeiſed of a Manor,not ing pafſeth ; for portio is no more then 
partio, as the Latiniſts ſay ; and then if a SR all that part of his 
Manor, or part of his Tithes in D. and he be ſeiſed of the whole Ma- 
nor of D. or of theReRory of D. nothing paſſeth. Alſo the words 
after expound the Queens mind, for the words precedent are conpled 
with 
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with a (Cm) after, ſcil. Cam omnibus aliis, &c. So as the firſt part 
ſhews the _m of Tithes, and the later part ſhews what Tithes ; viz. 
thoſe which were in the Occupation of Fob» Corber ; ſo as bur part is 
granted : and inthe —_ Grant, a part ſhall not be taken for the 
whole; and ſo in no caſe, if not by the Figure Synecdoche, which 
cannot be in caſes of Grants at the common Law. Alſo the words are, 
totam illam portionem, &c. and not totam meam portionem, &c. and the 
word [illa]] or | that, ] a_ to have a word [ What ; ] which is a word 
ſhewing in whoſe poſſeſſion the portion was. Alſo the Kings Letters 
Patents ought for the moſt part be taken according to the meaning of 
the King ; for thecaſe was in the Exchequer : That where the King 
granted all his Tenements in D. that nothing paſſed by that Grant, bur 
the Houſes. Otherwiſe it is in the caſe of a common perſon. So 22.4ſſ. 
where the _ grants ow of Felons quornmcung, damnatorum, it 
ſhall not extend to Treaſon, nor to murder of the Kings Meſſenger. 
So8. H. 4.2. If the Grant be of all the goods of thoſe who pro ali- 
qua tran/greſſione ſive delitto, &c. forufacere deberent ; it ſhall not ex- 
tend to thoſe who are felo de ſe. Alſo: the Nox obſtante doth not help 
the matter ; For I take this difference, When nothing paſſeth by the 
words precedent, Ex vs termini, there nothing is helpe by the Non 0b= 
ſtante : But if any thing paſſe by the precedent words, Ex vi ter- 
minz, there a Non obſtante may make the thing good, which otherwiſe 
ſhould be void : As if the King grant to 7. S. the Manor of D. Nox 
obſt ante that he is ſeiſed for the term of life thereof; it is a void Grant : 
But if the Grant were of the Manor of D. notwithſtanding that 7. S. 
hath ir for life, here the Now obſtante makes the Grant good; which 
otherwiſe ſhould be the ignorance of the King to make a Grant of thar 
of which he is'excluded by the Nox obſtante ; becauſe thereby he takes 
knowledsg of the particular eſtate, and ſo he is not deceived. As to the 
matter moved againſt the Verdict, I conceive, that it makes againſt the 
other ſide ; for it was on his part to prove the Occupation : and if 
there be no Occupation at the time of the Leaſe, the Gm is yoid : 
and he was to prove it, being inthe affirmative. And then, 5» re dubia 
majua inficiatio quam affirmatio intelligenda : and [| a May be] may be 
intended in every caſe. And iffuch conſtruction ſhould be in ſpeciall 
Verdict, I dare affirm, that by ſuch [May bees] all ſpeciall Verdicts 
ſhall be quaſhed : But the Law is, to give a favourable conftrution of 
them, according to the meaning of the Jurours. Snagg contrary : and 
by him theſe words, com omn:bus alizs, &c. | are void in the Kings 
caſe : 'and vouched the caſe of 29.E. 3.9. before vouched - ' Where the 
King had granted to the Earl of Salisbury the cuſtody of the Lands of 
the Prior of Mowuntague, being ſeiſed into the Kings hands as a Prior 
Alien : and afterwards the Earl died, his Heir within age, whereby the 
ſaid Lands, and others, and Advowſons, came to the Kings hand by 

reaſon 


3B Cropp's Caſe. 
reaſon of minority ; and afterwards the King granted to the Son all 
the Lands and Advowſons which were Patris /ui, ac omnes terras, ac 
emnes advecationes of the ſaid Prior, which the King had before given 
to the father of the ſaid fon. And it was there holden, That although 
that the Advowſons paſſed not to the Father, yer by that grant they 
did paſſe ; andthattheſe woads [ which he granted ro his father] were 
meerly void. C/exche Juſtice. Nothing pafſerh by this word [Portion] 
for it isa thing in groſs, and a _ in groſs cannot contain another 
thing, and a word which ſignifies a thing in groſſe cannot paſſe another 
thing : Asifa yan 97 all his Services in D. it is to be intended Ser- 
vices in groſle ; and if he have not any Services, bur thoſe which are 

arcell ofa Manor, nothing ſhall paſſe by-thofe words. Bur I conceive, 

hat thoſe Tithes which are parcell of the Reory ſhall paſſe by theſe 
words,Cam alis, &c. For although that the words are,in the tenure of 
oo Corbet, yet if they were not in his tenure, the Now obſtunte will 
telpit; foritis, Now obſtante' any miſnaming of the Tenants, or of 
the quantity or quality of the Tithes ; ſo as theſe words imply as much 
as if the Grant had been in the renure of Zoh» {orber, or of any other 
in L, or elſewhere. Gaxdy Juſtice, If the words Toram iam portioners 
were left out of the Book, the orher words, Cum omnibus alits, ſhrall 
paſſe nothing ; and thoſe words Totami/lam portionem, areas nothin 
to paſſe a thing not in groſſe ; and by conſequence nothing ſhall paſſe 
by the other words : And afterwards Judgement was given, That no- 
thing paſled by the Letters Patents, 


Hill, 28 Eliz, in the Kings Bench. 
43- CxrorP y's Calc. 


(2 made a Leaſe for years, reſerving rent at Mich. upon Con- 


dition, That if the rent be behind at CAGeb. and a Month after, 


that he might enter. The Leſſee after Afich. and before the Month 
ended, ſent his ferwant to the houſe of Gropp, to pay the money to 
Cropp ; the fervant coming to Cropps houſe; found him not, for he 
was not at the Houſe; the Servant delivered the Rent to one Marge- 
ry Briggs, who was his Daughter in Law, to deliver the fame to Cropp 
the Leſſor. And the ſame Margery at one or two dayes before the 
payment of the ſaid Rent, had received the Rent in the like manner, 
and had paid it to Cropp,and he had accepted of it : But now he refu- 
ſed to receive it of her, but at the laſt day of the Month he went to 
the Land, and there demanded the Rent, and becauſe it was not paid, 
he entred. LZairow argued for the Lefſor. That his entry was lawfull, 
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| Crepp's Caſe. 79 
for, he ſaid, That the Tender made by Margery Bripgs to the Leſſor 
was not ſufficient: 1: Becauſe the Servant of the Leflee had Authori- 
ty to deliver it t6 the J/effor ; therefore when he delivers it to another, 
he hath not purſued his Authority. 19. H. 8. &'27. H.8. Letter of 
Atturney made to diverſe to give livery of Seifin. . If one make 
Livery - Say itis void ; 34. H. 6. Ifa Capias be to many Coroners, 
and one execute it,it is void ; 18.Z, 4. If one hath a Letter of Atturney 
to make Livery, he cannot transfer this Authority to another to'make 
Livery for him. Alſo,if in this Caſe a Stranger had tendered the Rent, 
the Leſſor was not bound to receive it ; as upon a Mortgage, . if a 
Stranger tender the Money, the Mortgagee is not bound to accept of 
it. 21. E. 4. In caſe of Corporall Service, as Homage or Fealty, the 
demand is to be made of the perſon ; but of Rent, the demand is to be 
made upon the Land, becauſe the Land is the Debtor. Clenche 
Juſtice conceived, That if the Lefſee himſelfe had delivered the Rent 
to Margery Briggs, that it had been good, but it is a doubt if good, 
made by the ſervant, for he could not transfer his Authority to ano- 
ther. Wray Chief Juſtice, Ifit were upon a Bond, the Obligee was 
not bound to accept of it before the day ; ſo if it were payable at Mich. 
only, there the Leſſor is not bound to accept of it belber the day : but 
in as much'as*tis after the day, the Month is a Liberty and Benefit for 
the Leſſee ; and it was due at Afich. therefore I conceive, That being 
tendred to him within any part of the Month, that he is bound to ac- 
cept of it. And asto that, Thar his ſeryant cannot Rransfer his Au- 
thority over, and therefore MargeryBryiggs is but a ſtranger in that ac: 
that is not ſo; for now ſhe is a ſervant in that, to the Leffor himſelf; 
and therefore ther@is privity enough : alſo ſhe hath received the Rent 
for him before. What then, ſaid Laiton > We can prove a ſpeciall 
commandment for the time before that ſhe received it. Ar another 
day the Caſe was moved again; and it was ruled againſt Cropp the 
Leſſor, becauſe the rent was due at Mich. and the month. after was gi- 
ven becauſe of the penalty ofRe-entry ; and the Tender and Refuſall 

after the Rent was | way and within the month, ſaves the penalty ; and 
alſo Lawes ought to be expounded Secandim equum & boniym, and 
g00d conſcience ; and the Leſſor was at no prijudice,if he had accep- 

ted of it, when his Daughter in Law tendred it unto him ; and there- 
fore it was conceived, That he had an intent to defraud the Leſſee of 
his Leaſe ; and the Law doth not favour Frauds ; and therefore it was 
adjudged againſt Cropp the Leſſor. 
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N this Cale it was moved; Where a-man niarrieth a woman wha.) 

" an Adminiftrateix, ſo as the Suit istG be in both their names, VWhe-/: 
ther theyſhall be named in the Writ Adminiſtrators or-not. Wray: 
CMef Juſtice, "They ſhall be ; for by-the Entermarriage, the Husband”, 
hath Authority to entermeddle with the Goods, «aswell as the Wife 3: 
butin the Dec aration, all the ſpeciall matter ought: tobe ſet forth ;. 
and ſo ſome faid'is the Book of Entries, That bothiof them thall be. 
named Adminiſtrators. | 
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An Aion upon the Caſe was Levienta for theſe words;viz. Thou. 

"art a Cozener and a Bankrupt, and haſt an Occupation /to: der 
ceive men by; "the words were ſpoken'of # Gentleman,who had One. / 
handred/ Potindaand per 'annum Tt live upon; 'and therefore although. 
he uſed'to'buy and ſell Iron, yet becauſe was not a Merchant, nor.. 
did for live by his Trade, the better Opinion of the Court was, That: 
the' words were not aRionable, and ſo adjudged. * 


” _ 
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NE had Houſes ard Lanis which had beenyrt the tenures of thoſe 
which had che Houſes : and he deviſed his Houſes with the Ap- 
ptrtetiances;; and it was holden, and ſo adjudged'by rhewhole Cour, 
That the Lands did paſſe bythe words With the Appurtenances :JFor.. 
it Hed. ina Wil, in which the intent of rhe Deviſor ſhall be ob- 
ſerv 
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Trinit. 28.Eliz,Rot. 1130. in the (ommon Pleas. 


47 The Queen and Savacre's Cale, 


FT: a Puare Impedit by the Queen againſt Savacre Clerk,the Caſe was 
this ; The Queen preſented to a Parſonage which was void, bythe 
raking of another Benefice by the ſaid Savacre ; and the ſaid Savacre for 
to enable him to have two Benefices, pleaded, That he was the —_—_ 
lain of Sir James a Crofts, Controller of the Queens Houſe, who, by 
the Statute of 21.H.8.cap.13. might have two Chaplains, -and might 
qualifie them to take two Benefices ; to which it was replied, - That the 
ſaid Sir James a Croft had two other Chaplains, which are qualified ro 
have two Benefices, and have alſo two Benefices by reaſon of that qua- 
lification, and alſo are alive ; ſo as be is a third Chaplain, who could 
not be qualified by that Statute. To which it was anſwered; That” 
one of thoſe two Chaplains is removed and diſcharged by the ſaid Sir 
James a {roft.co be his Domeſticall Chaplain : /ci/. Capelanan fami- 
Harem, as it was pleaded, and ſo he hath now bur two Chaplains, of 
which the Defendant was one,; upon which there was demurrer joyn- 
ed. Three Points were in the Caſe: 1, If the qualification, S»b /- 
Fillo, be ſufficient within the Statute, without the Signature or name 
of Sir James « Croft; 2. When two Chaplains are qualified, and one 
is removed out of ſervice, if he might qualifie anocher by the Statute, 
the party being alive who was j pace ' 3. Whether he remain his 
Chaplain, notwithſtanding ſuch removall during his life. Upsn which 
Points, after peruſall of the Statute, it wks agreed by the whole Courr, 
That the Queen ought to have Judgems-\t, and ſo they, gave Judge- 
ment preſently : And'the reaſons Bt che ' Judgement were; for the firit 
Point, Becauſe that the Defendant S.” )acre was not qualified, Sb 
Signo & Sig#/lo preditt. Facobi « Croft, /ut only S$nb Stgillo.; and the 
words of the Statute are, viz. Under the Sign and Seal of the King or 
other their Lord or Maſter, '&c. Which words, Or other their Lord - 
or Maſter, ſhall be referred to Sign and Seal, which is limited .to- the 
King. Andas tothe ſecond Point, they held the Law to be cleer, 
That after. that he : hath retained as many irs bras Law he may re- 
taine, andthey are ſub Sign and Sigil/o teſtified to.bee his - Chap- 
fains, and by reaſon thereof have qualification to have rwo.Benefices, 
and have two Benefices by vertue thereof, although: that afterwards 
chey are gemoved for diſpleaſure or otherwiſe out of ſervice ; yer du- 
rins their lives, their Maſter cannot take other Chaplains, which may 
'by this Stature be qualified ; for fo —_ Baron might have infinite 
of Chaplains which might be qualified, which was not the meaning of 


G the 


&. 

the Statute ; and of that opinion is the Lord Dyer in his Reports. 
And as to the third Point, they held, That although he were yxemo- 
ved from the Domefticall Service of the Family, yet hee did remaine 
Chaplain art. large ; and ſo a Chaplain withig the Statute : And fur- 
ther,the Opinion of the Court was in this Caſe, Thar if the party qua- 
lified do die, the Qyeen, or other Maſter mentioned in the Statute, 
might qualifie another againe: 20d nota. The Caſe was entred 
Paſch. 28. Eliz. Ror.1130, Scot. £ 


ee IIS 


Mich. 28,29. Eliz, in the King's Bench. 
48. 


N E madea Deedm this forme, Noverinit, &e. that I have 

demiſed and to Farme lecten all my Lands in D. to I, S, and his 
Wife, and to-the Heirs of therr two Bodies for thirteen: years. And 
it was moved, That it was an Eftate in taile, and 5. E.3. and 4. H. 4. 
were vouched.. But ('enche Juſtice (who was only m in Court) 
was of Opifflon, Thatir is but a Leafe for years, a h/ it 'was 7 
that Livery was made ſecundum formam charte : and he ſaid, Thar if 
one make a Leaſe for forty years to another, and his Heirs, and 
makes Livery, that it is but a Leaſe for years; and he ſaid, It is no Li- 
very, but rather a giving of Poſfeſlion. But he would baveit moved. 
again when the other Jultices came. 


Mich. 28,29. Eliz, «1 the King's Bench. 
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' A NARttion npen the Caſewas brought againft an Ino-keeper npon 

"A the Cuftome of E»gland, for Kh keeping of the ig and 
Goods of their Gueſts ; and he brought his Aten in another County 
then where the Inn was ; and it was faid dy Clench Juſtice, That if it 
bean Ationupon the Caſe, upon a Contra, or for werds, and the 
Ike tranfirory things, that it may be brought in any County 5 but in 
this Cafe he ſard, It ought to be bronght where the Inn is. 


eMich. 28,29. EL12, 43 
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Mich. 28, 29. Flix, inthe 'Kow's Bench. 
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NE charged two men as Receivers; 'The Queſtion was, Whey 
ther one of them might plead, Ne wnque ſou Receiver ; and it” 
was moved, Thar he could not, bur ought to lay, Ne ungae ſon Re- 
ceiver , wh; hoe, that he and his Companion were Receivers. 
Cleacht and Sir Juſtices hetd, That it was well without Traverſe, and 
Vite to. £.4.8. Where an Acconnt was brought againit one, ſuppoſing 
the _ Two hundred Marks by the hands of /. P. and &.C. 
The dant (as to One hundred Marks)pleaded, That he received 
it by the hands of 7. P. cantww, without that, that he received it by 
the hands of 7.P. and R. {. And as to the other One hundred Marks, 
he received them from the hands of R. C, only, without that that he 
received by /. P.and R. C. And there it was doubted, Whether it be 
| gm or not. YRut ia the end of the Caſe, by Fitz. 4ccompr..14. If an 
ccount be brought againſt two, and one ſaith, He was ſole his Re- 
ceiver, and hath accounted befare ſuch an Auditor, if the' Plaintiffe 
anſwer unt6 his Bat, be ſhall abate his Writ, becauſe the Receipt is 
ſuppoſed to be a joint Receipt; And it is not like unto a Precipe quod 


reddat agairift Two. 


i. 
—— 


M——— 


- Mith. 28,29. Eliz, m the, King's Bench. 
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A Aion upon the Caſe was brought againſt one, for that he ſaid 
to another, I will give thee Ten Found to kill ſuch a one ;* and 
the Queſtion was, Whether the Action would he. ' It was” faid, by 
Sir Thomas Corkaine, that ſuch a Lady had given poyſon to ſt.ch a one 
to kill her Child within her ; that the words were not Actionable. Al- 
ſo one ſaid, That another: had put Gun-Powder in the Window of a 
houſe, to fire ſuch a honfe, and the 'houſe-was not fired ; adjudged 
that the'words were not Aﬀtionable. The'Caſe was betwigtrRani/cy of | 
Buckinghamſhire and another, who ſaid, Thatche lay in wait to have 
killed him ; it was foundfor the Phaintiffe, and he had Forty Pound 
Datnages given him. But of the Pfincipall-Caſe che Court would ad- 


vide. 
G 2 Mich. 
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T was holden by the Court, That the Habear corps ſhall be alwayes 
| Fr to him who hath the cuſtody ofthe Body: Therefore -wh 
as in the caſe of one#'ickbaw, it wasdirged to the Maior, Bailiffs, 
and Burgeſſes, Exception was taken unto it, becauſe the pleas were 
holden before the Maior, Bailiff and Steward : but the Exception was 
diffallowed? But otherwiſe it is in a Writ of Error ; . for that ſhall be 
dire&ted to thoſe before whom the Judgment was given: In London 
the Habeas corpus ſhall be directed 'Majori & Vicecomit, London, be- 
cauſe they have the cuſtodie, and not to the whole Corporation. : But 
I conceive, that the-courſe.is, that the Writ is directed. Aaqori, Alger- 
mann, & Vicecomsrru, Ec... 


” 


Mich. 28 & 2 9 Eli. In the (common Pleas. 


52 MarsHn and PaLroRD's Caſe; 


Fe moved this Caſe, That one wat an upper chamber in Fee, 

' and another had the neather or ſdwer part of the ſame houſe in 
Fee ; and he who had the upper chamber pulled it down, and he which 
had the lower room, would-not ſuffer him to build it up again. But the 
opinion of the Juſtices was, that he might build. it np again, - if he did 
it within convenient time. Andthere it was ſaid, that it had been a 
Queſtion, Whether a man might bavea.Free-hold in an upper chamber? 


Adi 
” 
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Mich. 28, 29. Eliz. inthe Kings Bench. 
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A Queſtion was moved to the Court, Whether Tithe ſhould” be: 
"A. paid of Heath, Turf, and Broom 2 And the opinion of Szir Ju- 
ftice was, That if they have paid tithe Wool, Milk, Calves, &c. for 
their cattef| which have gone upon the Land, that they ſhould.not ay 
tirhe. of them. | But ſome doubted of it, and conceived, That hes 
ought to ſay, that they have uſed to pay thoſe Tithes for. all other 
Eithes ; .otherwiſe they ſhould pay tithe for Heath,Turf,Broom,&c. 
| Mich. 


8 
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Mich. 28,29 Eliz. in the Kings Bench, 


Wo Parſons were of two ſeverall Pariſhes, and the one claimed 
certain Tithes within the Pariſh of the other, .and ſaid, That he 

and all his Predeceſſors,. Parſons of fach a Church, /cil. of D. had uſed 
to have the Tithes of ſuch Eands withip the Pariſh of S. and that was 
pleaded in the Spiritual Court : and the Court was moved tor to grant 

a Prohibition: And Sxit and Clenche Juſtices, He ſhall have a Prohi- | 
birtion, for he claims onely a portion of Tithes, and that by preſcrip- 
tion, and not-meerly as Parſon, or by reaſon: of the Parſonage, but-by 
a collaterall cauſe, viz. by Preſcription, which -is a Temporall cauſe and 
thing. And it is not materiall, whether it be betwixt two Parſons. Yide 
20. H.6.17. Br. urifdiftion 80. and 11. H, 4. and 35. H.6.39. Br.7a- 
rs/diftion 3. Where in Trefpaſſe for taking of Tirhes, the- Defeadane 
claimed them as Parſon,; and within his Pariſh : and the Plajntiffe pre- 
ſcribed, That he and his predeteffors, Vicars there, - had had the Tithes 
of that place time out of minde, &c. And the opinion of the Court 
was, that the right of Tithes camerin debate betwixt the Vicar and the 
Parſon, who were Spirituall perſons,who might try the right of Tithes : 
And therfore there the- Temporall Court. ſhoyld not have. the Ju- 


riſdicion. 


i 


Mich. 28,29 Eliz, Inthe Kings Bench, 


tl; - hp 
j 

N an Indi&ment upon the Statute of 8: H.6- of Forcible Entry, thei 

Caſe was this: One was Leſſee for yeers, and the Reverſion did be- 
long unto the Company of Goldſmiths : And one was indicted for a. 
forcible Entry, and the words of the Indictment were, That expalit & 
&ſſeiſsvir the Company. of Goldſmiths, & quendam [. S. tenentem ex- 
pulit, Cooke took ourey to the Inditment, and ſaid, that a dif- 
feiſin might be to one although not in poſleſtion, as to a Reverſioner 
upon a term for yeers, or' upon a Wardſhip ; but he could not 'be ex- 
pulſed if he were not .in. poſſeſſion, for privatio preſupponit/babirum : 
And after'it ſaith, that the Tenant was expnlſed ; tad en enmet be; 
expniſed where one. onely was in pofſeſſhon : therefore it. ought to: 
have ſaid, that the Tenant of the Free-hold was diſſciſed; -and the 
Termor expelled; and it applyes the word expw/it to both. And Fxl- 


ler took another Exception, that the Cart is ſer before the hoxſe :- _ 
= e 


_ ” Mich-4829.7E 41 2, 


he who had the Free-hold could fior be diſſeiſed, if his Termor were 
not firſt ouſted:r. abd the Padprrah is, Thas the Tenant" of the Free- 
bold was expulſed arit Giſſeiſed, and then the Termor was expelled. 
But Si: Juſtice,as to that, ſaid, that the later clauſe, ſci/. er quendam 7.S. 
renentems, &c. 1s but ſurpluſage : Forif one enter with force, and ex- 
pell the Tenant of the Free-hd44, it is withia the Starure of 8,4. 6. Than” 

Filter tmoved, thir che Inditmett dorh not ſhew the plare where he ex- | 
pelled hit. ButC/e4chJuRtice Taid,thar that was not marerial, for he could 
not expell him at aniorher place then upoh the.Land t As a man can- 
not make a Feofftrit by livery and ſeilin at another place, but apon che 
Land, unleſs a* Feoffiment with livery within the view. - And as to the. 
ObjeRtidh 6f Cobb. that the Tali&imenric, yhac he diffeiſed and expelied 
che Tthant of the Freehold 'ont? of the pbituſion/ of the? Free=hold : 
To that he anſivered, ttt the-poſſeftion ofthe Termor is the poſſefli- - 


on ofhim Mm the Reverfion: -- -' - 


I I" —— mn 
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A Man feiſed of # Copy/heMd'in Fee, tiade-his Will, and thereby 
he deviſed the ſame unto his Wife for her life; and thit' after” 
her death, his Wife or her Executors ſhould ſell the Land : He ſurren- 
dred to the uſe of his Wife,. which was entred in bac forma ; viz. to 
the uſe of his Wife for life, \Sronndim, fornaw uttime volhontatis. The 
Woman ſold the Land Uufing her life”; The queſtion was, Whether ſhe 
might ſell or not ? Sir Jaſlice ſaid, That the intent doth appear that 
ſhe might ſell during her life ; for*When it ſaith, That ſhe or her Exe- 
cutors ſhonld ſell 'after her'dearth/it 1s meant theEſtate which is to come 
afterher'death:for che Wife after her dearth cotild not fell. The ſecond 
Point was, When the ſurretider is to the Wife for life, ecundun formun 
ultime voluntabss, Whether here ſhe havethe Land for life, -and'the 
Fee alſo to ſell. Cltxche, Tfſhe had not the Fee to ſell, then the words 
Secundam formiam tlimic voluntatis; Auld be void; for the Surren- 
der to the uſe 'of the wife for life, gives her an 'Eſtare for life, without 
any other words. Sir, Ifit were #d uſitin xltime voluncars, with- 
out ſpeaking; 'what Eſtate rhe Wife ſhoultd'have ; no d6ubt bur thee 
ſhould 'Have'for her'own tſe fot Iift ;' and that afterwards (he 7 vii 

fell che Land ; burhe faid, As rhe Caſe is putty a pretty Caſes And 


it was adjourned. 


Mich. 
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j hy Caſe was moved in Court. A Copy-holder committed Waſte, 
| which a forfeiture accrued to the Lord, who afterwards did 
accept of the Rent : The queſtion was, Whether by this acceptance he 
were concluded of his Entie for the Forfeiture. Cook (aid, He was nor, 
for it is not as the Caſe 45 E, 3. where a Leaſe is made upon Conditi- 
on that the Leflee ſhall nor do Waſte, and he commits Waſte, and 
then the Leflor accepts the Rent, there be cannot enter ; But ocherwiſe 
is it of a Copy-hold,for there is a condition inLaw.and here in Fait;and 
a condition in Fait may ſave the Land by an Acceptance, but a conditi- 
en in Law cannot; for by the copdition in Law broken, the Eſtate of the 
Copyholder is meerly void. . And'the Court agregd, That when ſuch 
a Forfeiture is preſented, at5s not te Entitle the Lord, but to give 
him notice ; for the Copy-hold is in hym by the Forfeiture preſently 
without any Prefentment. A man.,made a Leaſe for years; upon cdn- 
dition that he ſhould not 8flign over his Leaſe, -and xt was reſerving 
Rent; arid after be did -aflign is; - and then the Lefſor accepted the 
rent, there he ſhall pot enter for the condition brokeg., Leſſee for 
years, upon condition, that he ſhould not do Waſte, and the Leſſor 
accepts of the Rent for the quarter in which the Waite was done, yer 
he may enter ; but if be do accept of a ſecond payment of the Rent,then 
it is otherwiſe, butifit were, upon. condition, That if he do' waſte, 
that his Eftate ſhall ceaſe : There no acceptance of the Rent þy the 
Leffor can make the Leaſe good. It was adjourned. 


—_—— 
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IS E Lord Admirall did grant the Office of Clark or Regiſter of 
the Admirall Conft, to one. Parker and Here/d for their lives, 
0h 0-409 diudius winens : And Herold bound himſelf in a Bond of 
Five Hundred Pound to Parker, that the ſaid _ ſhould enjoy the 
Office, cum omnibus proficuss during his life; And afterwards Herold 


did interrupt the ſaid Parker in his Office ; upon which he brought an 
Adion of Debt __ the Bond. The Defendant pleaded, That ſuch 
is the cuſtome, T 


Kfe of the Admirall only ; and that he is 


at the Admirall might grant the ſame Office for the 
| 657 and ſo the Office void ; 
and 


4.8 Mich.28,29. E412. 
and that he did-interrupt him, as it was lawfull for him to do ; and de- 
manded Judgemeut of the Action. Upon which Cook did demur in 
Law ; and he took divas Exceptions to. Heyolds Plea. 1. That hee 
hath pleaded a Cuſtome, and hath ſo pleaded it, that no Iſſue can be 
taken upon it ; for he ſaith, 2ued V/jirarum eſt, quod Admirallu pro 
rempore exiſtens non pote#t concedere Officinw predi(t. niſi pro termino vite 
/ze ; and doth not ſhew where the Court is holden ; and doth not ſay 
Dnod talis habethrr conſnetndo in curia, as he ought,and asit is in 4. & 5 
Phil. & Mar. Dyer 152. in an Afﬀize brought of the ſame Office of 
Regiſterſhip ofthe Admiralty : 'for there he brought Aſlize de libero 
renemento juo in Ratcliffe; 'and alledged, 2nod' per conſuetudinem 5n 
curia Admiral.a tempore,cc:And he fa1d, That the Court hath been uſed 
to be holden timeÞut of mind, &c as well at Rarcliffe as elſewhere. And 
if the place be not alledged, then it carinot be known from what place 
the V:/zc ſhall come : See alſo that forme obſerved in the Book of 
Entries 75. 6.So in an Aſlize of the Office of Philizer in the Comman 
Pleas it was alledged where the Bench 'was, - viz. in Com* CMidd.as it 
is in my Lord Dyers Reports. Alfo 2. he doth not ſay, That 'C#ria Ad- 
mirallss is an ancient Court, ' &c.' as he ought ;- for in 22. H.6. it is 
ſaid, That where a preſcription is alledged and pleaded in a Court, he 
ought to we That it is an ancient-Conrt, i# qua baber wr tales. conſut» 
tudo, &c. for a Preſcription cannot be <in any Court; if it be not an 
ancient Court. The third matter was, Becauſe that' in the Conditi- 
on of the Bond it is ſaid, That they are ſciſed of that Office to them 
for their lives, corwm dinrins vivents: therefore he ſhall be eſtopped 
to ſay, That it is good only for the life of the Admirall,as in.18.E, 4.4. 
He cannot ſpeak againſt the Condition of the - Bond, although it; be 
but a ſuppoſal or recital. The-fourth' matter was,Becauſe he bath bound 
himſelf, that the other ſhould enjoy the ſame all his life without inter- 
ruption; although that the Office become void by Forfeiture or other- 
wiſe, yet he cannot have it againſt his own Bond. And Cook ſaid, 
There is a Caſe in my Lord Dyer: Reports ;- where, if the Leſſor war- 
rant the Eſtate of the Leſſee, if he be ouſted by a ſtranger without 
Title, he ſhall have no ation of Covenant : Bur if the Covenant be, 
That he ſhall quietly enjoy it againſt him, although that the Leaſe be- 
come void; -yet the Leffor ſhall nor rake advantage againſt him. 
Clenche Juſtice, If the Party occupy the Office by _ or. by wrong, 
it is not materiall ; he is notto interrupt him againſt his owne Bong, 


Mich. 
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AT Aion of Debt was _— for an Amerciment in a Court Ba- 
ron : And the Plaintifte declared, That the Defendant was a- 
merced at the Court Baron of the Farmor, ot the Manor of Cinbford : 
and exception was taken, becauſe it might be that he was amerced at 
another Court ot the Farmor ; and therefore he ought to have ſaid: 
Act the Courr Baron of the Manor, and not at the Court» of the Far- 
mor of the Manor. Another Exception was, That hee ſaid, That 
at ſuch a Court holden before the Steward there, he was amerced : 
Whereas, intruth, the Court Baron is holden betore the Suitors, be- 
cauſe they are the Judges, and not the Steward; and for that was 
vouched 4. H. 6. and-Fi:z Nas. in the Writ of Moderara Milericordia, 
Sit Juſtice. True it is, that the Suitors are Judges in Real Cauſes, 
not in Perſonal. Another Exception was taken, That he doth not 
ſhew, That he had requeſted or demanded the Amercement. But to 
that it was anſwered, That { Licer /epixs requiſiras ] was in the Decla- 
ration, and that is ſufficient, becauſe it was 'a Duty before the Re- 
ueſt ; but if it firſt begin upon the Requeſt to be a Duty, then it ought 
to be alledged 1» fa» that there was a Requeſt. Another Exception 
was, That no Cuſtome was alledged that they might amerce,for it is not 
incident of common right unto a Court Baron tor to amerce, but to di- 
ſtrain or ſeiſe ;- therefore Cuſtome ought to warrant it. The Caſe 


was adjourned. 


Mich, 28,29. Eliz, mm the Kings Bench. 


G1. 

N Aion of Debt wzs brought upon a (onceſſit Solvera, accord- 
At to the Law Merchant, and the cuſtome of the City of Br:tow, 
and Exception was taken, becauſe the Plaintiff did not make mention 
in the Declaration of the cuſtome : But becauſe in the end of his Plea 
he ſaid, Proreſtande, (e [equi querelam ſecundum conſuetudinem civitatis 
Briſtow ; the ſame was awarded to be good ; and the Exception diſ- 


allowed. 
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Mich. 28,29. Eliz, in the King's Bench, 


62. 


Uit Juſtice ſaid, That if the cuſtome of a Manor be, That the Ho- 
nage might make By-Lawes,, it thall bind the Tenants,as well Free- 
holders, as Copy-holders : But Tenfic/d, of Councell in the Caſe, 
id, That it1s no good nor reaſonable cuſtome :; But ſack By-Lawes 


may be made by the greater number of the Tenants, otherwiſe they 
ſhall not bind them 


RR ———_ 
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HE Vicarof Pancras ſued one in the Spiritual] Court for Tithes - 
And he pleaded, That ſome of them, for which the Vicar did 
ſae,d:d belong to the Parſon ; and that he had paid them tothe Parſon, 


and prayed a Prohibitzon. Cock, He ſhall nor have a Protubition ; for 
by this Pleahe hath pur in Debate the controverlie of the Tithgs, þe- 
rwixt the Parſon and Vicar ; and then when both are Spiritual Perſons, 
the common Law ſhall not hold Plea of them, as is 35. 4.6.39. and 
$*. H 6. Alſo by this Plea a Modus decimandiis not in queſtion, but 
the right of the Tithes, and that doth appertain to the common Law. 
And there Cook faid, That itis holdenin 11. H.7. That Unions and 
Endowments of Vicarages do appertain to the _—_ Law. Alf 
the preſcription of the Defendant was, That he mad uſed, time ont of 
mind, &c. to have for horſes a giſtment, herbage, 3.4. «6. 9. and af- 
ter that they had uſed to pay for every Cow to the Vicar 4.9. and for 
the Cale and Milk of —_ Cow, 6.1, Aad Cub took exception 
that ſuch preſcription was double and repugnant in « felf, for: he pre- 
ſcribes that he paies for herbage ; and then he preſcribes, That he paies 
for every Cow 4 9. which cannot be meant but tor Herbage.of the Cow 

for ir4s not for Milk or Calſeofthe Gow, for he preſcribes to- pay for 
them 6.1. He cook another Exception, That: he preſcribes that he 
harhwſed to pay, but doth notſhewehathe hath paid ; forſo he ought 
to do, for otherwiſe he ſhall out the Spirituall Court of JurifdiRtion 

and yet not give any remedy in this Court. Alſo, he ſaith, That he 
hath paid, bur doth not ſhew where ; and the other may ſay, nm /ol- 
vit, and fo an iſſue ſhall be, and no place from whence the Y;/ze ſhall 


come 


Windſmore and Hulbord's Caſe. $1 


come. Godfrey contrary. If one be a lay man, andthe other a ſpi- 
rituall man, then the tryall ſhall- be at the common Law, as it is hol- 
den 31. H 6. and 2. E.4. And the defendant here is a lay man, who 
makes preſcription of a Modus decimandi, for thg diſcharge of Tithes 
in kind. As to that which Cook ſaid, That he preſcribes that he hath 
uſed ro pay to the Parſon , and doth not ſay, That it was due to the 
Parſon ; and if he pay the V.cars Tithes to the Parſon, he doth wrong 
tothe Vicar ; He ſaith, That ke hath paid, and uſed to pay 4 ©. to the 
Parſon tn full fatisfaftion, &c. and reddendo ſingula finguls, it is good 
enough. As to the doubleneſſe or repugnancy of the Preſcription, he 
ſaid, That the preſcription is ſet forth according to the truth of the 
matter. As to the place, for that, no iſſue can be taken upon it ; he 
anſwered, That he conceived the iſſue will bee upon the Cuſtome or 
Afodm decimandi. And Gawdy Jultice agreed to that. Sir Juſtice, 
There is no Modws decrmandi alledpged ; tor when he ſaith, That he hath 
paid ro the Parſon that which the Vicar demands, that is no anſwer. 
Gandguttice, The preſcription is repugnant, as Cook ſaid; and he 
faid; That the herbage is for all Kine, as well for thoſe which have 
Calves, as thoſe which have not. No Prohibition granted. 


Mich. 28,29. Eliz, in the Kings Bench. 
64. WinuvsMORE and HuLBoRD's Caſe. 


He Caſe was this. A man gave lands to 7. S. Habendam to him, 

and to three other for their lives, « corum dintins wivents ſucceſ- 

foe: The queſtion was, What eſtate 7. S. had: and if after his life 
there were any occupancy in the Caſe > Cooke, That 7, S. had an 
eſtate but for his life onely, becauſe he carinot have an eſtate for 
his fe, and for the life of another , where the intereſt commen- 
ceth both in preſents : but he may have an eſtate for his own life in 
preſent intereſt, and the remainder thereof for anothers life : But this 
Habendum by no meanscan create a Remainder. d he ſaid, that as 
a Leaſe to one for life, Hubendum to him & premogenito filio [uo, was 
no Remainder primogenito filio (although ſome held to che contrary.) 
So a Leaſe for years, Habendsm to him and to another, wasno Remain- 
der to the other. Alſo the word /cceſſive doth not make a Remain- 
der, as 30. H.8. Br.Joymrs 53. where a Leaſe for life to three, or for 
yeers to three, Habrndum ſucceſſive , yet they bave a joynt eſtate : and 
[uceefſin is void : for he ſaid, It is uncertain who ſhall have it firſt, 
and who ſecondly. Alſo one cannot have an-eſtate for ls own life, 


and for the life of another art the ſame time in preſent intereſt ; = 
H 2 th2 


52  Windſmore and Hulbord's Cafe, 


the greater will drown the lefſer : But if the greater be i» preſents, and 
the lefſe in fwtwro,as a leaſe for his own life, the Remainder to him for 
another.mans life; it 1s'otherwiſe. As a leaſe for his own life, the Re- 
mainder for yeers, isgo0d: Bur it 1 make a leaſe to you for your own 
lfe, and 100 years, both to begin at the ſame time, the Leaſe for yeers 
is drowned: and an eftate for his own life is greater then an eſtate for 
anothers life, and ſhall drown the eſtate for anothers lite. /ige 19.E.3. 
S$arr. $. where Tenant for life of a Manor did ſurrender to Tenant for 
life in Reverfion. And 12. H.7.11.-and Perkins 113. That if there be 
a Leaſe fof life to one, the Remainder to another for life, and the Leſ- 
ſee for life doth ſurrender to him in the Remainder,it is good. So Dyers 
Reports. A leaſe is made to one for the term of another mans life, with- 
out impeachment-of Waſte, the Remainder to him for his own lite ; he 
is now puniſhable for waſte, for the firſt eſtate is ſurrendred, Gaudy Ju- 
Rice,If a leaſe be made to one for his life, and ſo long as ariother man 
| ſhall live, qzere what eſtate he hath. 2. If there can be any Occupancy 

in the Caſe: for if the eſtate be'void, the limitation upon the qc 1s 

void: therefore if the eſtate for the other mans life be drowned in the 
eſtate for his own life,that can be no Occupancy. AWo the Occupancy is 
pleaded, That ſuch a one entred,and doth not fay,claiming as occupant. 
For ifone come hawking upon the land, he ſhall not by ſuch entry be an 
Occupant; and in the book of Entries it is pleaded that he entred clay- 
wn as Occupant. Clenche Juſtice, Every Occupancy ought to be in 
poſſeſſion ; - for otherwiſe the Law caſts the intereſt of it upon him inthe 
Reverſion. But Gaxdy and Sir Juſtices were utterly againſt him-in tha; 
for then they ſaid, there ſhould be no occupancy, if the party were not 
in by Leaſe, or ſuch like means. 


pm_— 


Mich..28, 29. Eliz. in the Kings Bench. 
65. Dixs and DunsTox's Caſe. 


N an Action of gpeſ! paſſe brought, the defendant did juſtifie as Leſſee 
tl to the Lord Monnrags,and faid,that the Lord AMountags for him and 
hisFarmors,had uſed to have a way over the land in which the treſpaſs is 
ſuppoſed to be done: And that by rooting of a cart wheel the way was ſo 
digged and drowned, that he could not ſo wel uſe his way as before, and 
that therefore he did fill up the cart roots, and digged a trench to let 
out the water : upon which the | marry did demur in law : For 15.H,7. 
rs.that a Commoner cannot meddle with the ſoil: ſo is 12.& 13.H 8. So 
he who hath Warren in the laad of another man cannot meddle with 
the ſoile : and as to that,that he could not uſe his way ſo well as before, 

it 
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it is not good : for he ought to have faid, That he could not uſe his 
way at all : otherwiſe the plea is not good. As 6.E.4. One is to lop his 
tree, and he cannot do it unleſs it fall upon the Land of another,there he 
may well juſtifie the felling of it upon the others Land, becauſe other- 
wiſe he could not lopit at all. So if I give to one all the fiſh in my 
Pond, he cannot dig a Trench to draw out the water, unlefſe he cannot 
otherwiſe take the fiſh,as with Nets,&c. Alſo he juſtifies, by reaſon thar 
the Lord 41:«nrags for him and his Farmors, &c. And he was a Leflee 
and paid no rent, therefore no Farmor. Cowper contrary, He ſhall 
not-have an Action of Treſpaſs; for it-is no loſſe or hiedorence unto 
him, bur it is for his'profit ,- for the Landis the worſe being drowned 
with water. Ifa man do diſſeiſe me,and fells trees upon the Land, and 
doth repair the houſes;in anAſſize brought againſt him,the ſame ſhall be 
recowped in damages ; becauſe that which was done was for his Com- 
modity : alſo it is incident to one who hath a way for to mend it. All 
Preſcriprions at the firſt did begin by Grants. And if one grant to me 
his trees,the Law ſaith, That I may come upon the Land to fell them and 
carry them away off from the Land, and 1 ſhall not be a Treſpaſſor : 
And by 9. E. 4. and Perkzns , If one grant to me liberty to lay a Con- 
duit Pipe in hisLand,I may afterwards mend it rorzes quories it ſhall want 
mending 32.E.3.Tf one rom to mea way, if he will interrupt me in ir, 
I may reſiſt him ; and it he dig Trenches in the way to my hinderance 
in my way, I may fill them up again : The books of 12 & 13.H. 8. are 
not A judged. If Leſſee for years be of a Meadow, he may dig to avoid 
the water, and may juſtifie ſo doing in Waſte brought againit him. But 
it was ſaid, That in that Caſe the Leſſee hath an intereſt in the ſoil; ſo 
hath not he who claims the way in this Cafe. C/enche Juſtice held, That 
he could not dig the Soile. Then the Defendant demanded, Whar re- 
medy he ſhould have. Smit Juſtice, If he went that way before in his 
ſhooes, let him now pluck on his boots. Gawdy, The pleading is not 
good, for he ſaith, That he could not uſe his way ſo well as before, which 
15 not good; but he ought to plead,that he could not uſe the way at all. 


Mich. 28,29. Eliz, m the Kings Bench. 
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N an Ejeftione firme The party ought to ſet forth the number of the 
| Per - for although he give a name to the Cloſe, as Green Cloſe,or 
the like, it is not ſufficient ; becauſe an habere facias ſei/inam ſhall be a- 
warded : But in Treſpaſſe the ſame may be $mare clauſum [unm fregir, 
&c, without naming the number ot the Acres : And fo it was ſaid it 
a was adjudged in a Shropſhire Caſe. 


Alich. 
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67: 

N an Aion upon the Caſe, becauſe that the Defendant had made a 
[| Gatein one Towne, for which he could not go to his Cloſe itr ano- 
ther Town. Cock took Exception that the Writ was/'& arm ;and'it 
was agreed per exriam,thar for that cauſeit was not good:Alfo the Viſne 
was of one Towne only, whereas it ſhould have been of both ; for he 
ſaid, That in Hankford and Ruſſels Cafe, The Nuſance was laid in one 
Town per quod his Mill in another Town could not prinde ; and up= 
on Not guilty pleaded, the, Yijve came from one Town-ofly, and-ir 
was adjud ed, rhat it was not good. 


tn tht th.i.d — — — ————— — 


Mich. 28,29. Eliz, inthe Kings Bench, 
68 Joun JTorc e's Cale. 


N Action upon the Caſe was brought againſt ohy Poce, Tnin-kee- 
per of the Bell at Maiaſtone in Kent, for not frowring-of a Ditch 
which ran betwixt the houſe of the {aid 7bn Foyte ant of atiother man ; 
and Judgement was given for the Plaintiffe againſt the Defendant 
Foyce, anda Writ of Etror was brought to reverſe the Judgentent 
and divers Errors were aſtighed. The firſt Error which was aſtigne 
was, That the Plaintiffe doth preſcribe, That all the Inhabitants of the 
Bell, &c. had uſed to ſcowre the Gutter, &c. And it was ſaid, 
That rhat was no good forme of preſcription, as in 12. H, 4.59. xy. 
Preſeription 16. Where the Plaintiffe ſaid, That the Defendant, & 
omnes alis tenuram «lam priua babentes, mmwnazre debuere & conſuevere ta- 
lem foſſatam ; and therefore the Writ was abated, for it ought to have 
been, q-od ipſs & predeceſſores ſmi de trmpore cujus contrarinm, &c, Or 
that ſuch a one and his Anceſtors or Predeceſſors, whoſe Eftate the 
Defendant hath, &c. Alſo if a Copy-holder preſcribe, That he and 
all his Tenants texements predif?” have uſed to have. eſtovers in ſuch a 
Wood, &c. it is not good : but he ought to preſcribe in the Manor. 
The ſecond Error was, That the Preſcription was uncertain, for it is 
That all Tenants, &c.' which extendeth ro Tenants in'Fee, mi 'Taile 
for Life, or years; and the Preſcription is the foundation and ground 
ofche Attion, and therefore it ought to be certain: As if one make 
Tile for entry for Mortmaine, he ought to ſhew thar he hath enrtred 


with. 
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within the year and day. 7. E. 6. Br. Preſcription 69. It is holden, 
That Tengnt tor years or at will cannot preſcribe for common ; ſor 
. the preſcription ought to be alledged inthe Tenant of the Free hold ; 
or £0 alledge a Corporation, or the like : In reaſon, Tenant for years 
cannot preſcribe, for his Eſtate hath a certain beginning, and a cer- 
tain end, therefore it is not of long continuance. The third Error was, 
That che Plaintifle hath not alledged, That the Defendant was Tenant 
at the rime of the Action brought, as in the Caſe of Clerkenwell and 
Black-Friers ; where the Plaintifle hroughrt his Action upon the Caſe, 
for that the Nefendant had-rurned the courſe of the water of a Con- 
uit Pipe, ang the Declaration was, Quod cum querens ſeiſiins exiſtar, 
and doth not fay exi/titir ; and fo the Plaintiffe was not ſuppoſed Ow- 
ner of the Scite and Meſſuage of Black-Friers, but only at « tirze of 
the Action brought,and nor at the time of the diverſion of the Water : 
Bur Judgement was given, and Errar brqught upon it. The fourth 
Error was, Becauſe it was for ſcowring a Gutter betwixt the houſes, 
&c. and doth not ſay,That the houſe was contigwe adjacens to his houſe, 
22. H. 6. Where Carell eſcape into the Plaintiffs Cloſe, and there- 
upon Treſpaſſe brought, the Defendant ſaid, That it was for want of 
Fence of the Plaintiffs Cloſe, and it was holden no Plea, if he do not 
ſay that the Plajntiffes Cloſe was adjacens. Clench Jultice. The Pre- 
ſcription ought ro be, That ſuch a one, and all thoſe whoſe Eſtate he 
hath, &c. have uſed for them and their Farmors to repair the Gutter. 
Comper,Whenthe Preſcription runs with the Land, then he may pre- 
ſcribe in-the Land, as all thoſe who have holden ſuch Lands, have u- 
ſed s9:ſcowre ſuch-a ditch, and the ſame is good. Gaway Juſtice. If he 
had aid, Allthoſe who had occupied ſuch 3 houſe, had uſed to ſcowre, 
it had been good. Gedfrey, If a man will alledge a Preſcripgion or 
Cuſteme,he ought to ſer forth, That it was put in ule within time of me- 
mory. In the Preſcription of Geve/krnd, the party ought to ſhew, 
thar the Land is partable, and fo hath been parted. Alfo he preſcribed 
That: -moe «5{(s gu renwernnt, and doth not alledge a Seifin, bur by way 
of Argument. - Sw Juſtice held the pleading not good, becauſe the 
words were not roatigye adjacens. And for thele caules the firſt Judg-, 
ment was reyerſed. q 
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69 GOMERSALL and GoMERSALLs Caſe, 


Zailiffe of his Shop, car,m habrns & adm;nijtrationem bruorum. The 


F an AQ;on of Account the Plaintiffe charged the Defencant as 
Defen- 


56 Gomerſall and Gomerſalfs Caſe. 
Defendant anſwered as to the Goods only, and ſaid nothing to the 
Shop. And Taxficid moved the ſame for Error in Arreſt of Judgment, 
as 14. H. 4.20. One charged another as Bailiffe of his houſe, & curam 
habens bonoram in eo exiſtentium, © the Traverſe was, That he was nor 
Balivs of the houſe proxt : that is good,and goeth to all ; but he can- 
not anſwer to the Goods, and ſay nothing to the houſe. ſo 49. E. 3.7. 
Br. eAccompt. 21. A man brought an Account againſt the Bailiffe of 
his Manor habens curam of twenty Oxen and Cowes, and certain Quar- 
rers of Corne. . And by Belknap, It he have the Manor-and no Goods, 
yet he ſhall account tor the Manor, and it ſhall be no Plea ro ſay, That 
the Plaintiffe ſold him the Goods without Traverſing, without thar, 
that he was his Bailiffe ro render Account ; and asto the Manor, he 
may ſay, That the Plaintiffe leaſed rhe ſame to him for years, without 
that, that he was his Bailiffe: - And he took another'Exception, That 
the Plaintiffe chargeth him with Monies ad CMerchandizanaum ; and he 
Traverſeth that he was not his Receiver denariorum ad computandam 
prout. And ſo he doth not meet with the Plaintiffe, and fo jr is no 
iflue ; and iffit be no iſſue, it is not helped by the Stature of Feofailes, 
32. H. 8. burmiſ-joyning of Iſſue is helped by that Statute: 19,'Z/z. 
rF.Atturney of the Common Pleas did charge another Atturney-of the 
ſame Pleas with a Covenant to have three years board in marriage with 
the Defendants Daughter ; and he pleaded, That he did not promiſe 
two years board, - ſo iſſue was joyned and tryed; and the ſame 
could not be helped by the Statute, becauſe it was no iſſue, and did not 
meet with the Plaintiffe. So if one charge one with deber & detiner, and 
he anſwer to the 4cbe: only, it is no iſſue, and therefore it is not helped. 
In 29. H. 6. in Treſpaſſe for eatring into his houſe and taking of his 
Goods, the Defendant pleaded non intravir, and the iſſue was tried, 
and Damages given; and becauſe the taking of the Goods was not 
alſo in iſſue, all was void, 4. #, 3. One ſhall not account by parcells, 
becauſe the Action is entire. Vid. 3. E. 3:8. acc. lib.Dent. 202. A 
Preſident 14. H 7. That the Verdict was not full, and did not goto 
the whole, and therefore was not good. Hel: contrary. And he faid, 
as tothe firſt, That there isa Caſe 9. E. 3. Accompr 35. Where the 
Plaintiffe chargeth the Detendant in Account as Bailiffe of his houſe, 
and that he had Adminiſtration of his Goods, viz. forty Sacks of wool : 
And the Jury found that he was nor Bailiffe of his houſe, but they 
found that he had received the Sacks of Wooll to render account, &c. 
and he had judgement for the Goods, although it was not found for 
the houſe. Yide 5. H. 7. 24.4. Where if a Jury be charged with ſeveral 
iſſues, and the one is found, and the other not, it makes no diſconti- 
nuance; or if one be diſcontinued, yer it is no diſcontinuance of the 
whole. Burt ifthe ſame be not helped by the common Law, yet it is 
helped by the Statute of 32. H 8. which ſayes, Nox obſtante Diſconti- 
nuance 
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nuance or miſcontinuance. Daniel ad idem. And he ſaid, That the books 
before of 14.H.4. and 49.E 3.were not ruled;in the one book,the De- 
fendant pleaded, That the Plaintiff gave the goods to him ; in the other, 
that he Gd them to him, and demanded Judgement of the Action ; 
and it is no good anſwer, for they are Pleas only before the Auditors, 
and not in an Action of Account ; and although the Verdict be found 
for part only, yet it is good, for no Damages are to be recovered 
in an Account. In Treſpaſle it is true, if one be found and not the 0- 
ther, and joint Damages be given, the Verdi& is naught for all ; but 
if ſeverall Damages begiven, it is good, as it is ruled in 21. H.6. 
Cook 26.H.8. is, That he cannot declare generally of an houſe, caraws 
hatens & adminiſtrationem bonor1um ; but he ought further: to lay, viz. 
Twenty Quarters of Corn;and the like, &c. In the Principal Caſe it is a 
zoint charge, and one —_ for the Shop and Goods, and he anſwers 
unto one only ; but he ought to anſwer to all; or elſe it is no anſwer 
at all: See 10. E. 4.8. But Cook found another thing, /ci/. That there 
is a thing put in iſſue which is not in the Verdi&, nor found, nor 
rouched in the Verdi&t; and that makes all that which is found, 
not good, and hat is not helped by any Statute. I grant that diſcon- 
tinuances are helped by the Statute of 32. H. 8. of Jeofailes, but im- 
perfe&tions in Verdicts are not helped. It was a great Caſe argued up- 
on a Writ of Error in the Exchequer Chamber; and it was B-:c/'s 
Caſe.. An Information was againſt Brache for entring into a houſe 
and one hundred Acres of Land in Srepzey ; he pleaded, Not guilty ; 
the Jury found him guilty for the one hundred Acres, and ſaid nothing 
for So hooks - upon which*Error was brought, and the Judgement re- 
verſed ; and he ſaid, That it was not a diſcontinuance ; but no Verdi& 
for part. Danie/. That was the faulc of che Clark,who did not enter 
it; and it hath been the uſage to amend the defaulr of the Clark in a- 
nother terme. All the Juſtices ſaid, True, if the Po/tea be in, and 
not entred : but here it is entred in the Roll in this forme. Daniel, 
Where I charge one in Ho with ſo much by the hands of ſuch a 
one, and-with ſo much by the hands of ſuch a one ; although there be 
one ab/g, hoc to them all, = they are ſeverall ifſues. The Court an- 
ſwered, Not ſo, unlefle there be ſeverall iſſues joyned to every one of 
them. But by Gamay Juftice, If there be ſeverall iſſues, yer if one be 
found and the other not, no Judgement ſhall be given. C/enche Ju- 
ſtice, It is not a —_— of the Goods, bur in reſpect of the Shop, there- 
fore that ought to be traverſed. Nite Juſtice, The traverſe of the 
Shop alone is not good. The. Queens Solicitor ſaid, That the books 
might be reconciled, and that there needed not a traverſe to the oods, 
for the traverſe of the Shop »rov7 anſwers to all : but now he 5 an. 
him as Bailiffe of his Shop and Goods, and he takes ifſue upon the 


Goods only, which iſſue 15 not warranted by the Declaration, And 
I he 
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heſaid; 'That if one charge me as Bailiffe of his Gopds ad merchandi- 

zandums, Tſhallanſwer for the encreaſe, and ſhall be puniſhed for my 

os 'But if he charge me as: his Receiver, ad computanaum, 1 

ro not be anſwerable but for the bare money, or thing which was 
livered. 
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Mich. 28,29. Eliz, in the King's Bench. 
m0 GiLe' Caſe. 


A Writ of Error was brought to reverſe a Judgement given ia an 
Z A Aion upon the Caſe. The Aion upon the Caſe was brought 

ainſt one, Yuare exaltavit hagnum, per quod [unm pratum. fuit, inun- 
date ; "and he pleaded Not guilty ; and the Jury found od erexit 
ftaguum ; and iÞ Erreti be Exaltatio, then the Jury find, that the 
Defendant is guilty; and thereupon Judgement was given for the 
Plaintiffe. Gla»vi/e alledged the general{Error, That Judgement was 
| wing for the Plaintiffe, where it ought to have been given for the De- 

nant. * And he ſaid, That erigere tagnum, oft Af novo facere : Exal- 
fare;eſt ereftum majoris altitudint facere ; Deexaltare 15 ad priſtinam al- 
titudinem adducere : profternere ſtagnum, eſt penitus tollere. And the 


preciſe and apt word-according to his Caſe, in an Action upon the Caſe, 
onghrt to be obſerved ; that he may have Judgement according to his 
ama 


d e and his complaint, viz. either Deexa/tare or Poſternere,&c.7.E, 
$.56.AnAſſize of Nuſans, Quare exaltavit ſtagnum ad nocument um libers 
renements ſus ; The Defendant pleaded, That he had not- inhaunced it 
after it was firſt levved. And by Trew, There is not any other Writ 
in the Chancery, but 2uare exaltavit tagnum. Herle ſaid, That he 
might have a Writ Ayare levavit ſtagnum ;, and there by that book Le- 
vare ſtagnum, & txaltareftagnum do differ : And therefore he concei- 
ved, That the Writ ſhould abate, for uſing one word for another, 
8. E.3.21. Nuſans 5. by Channtrell, In a Writof Nuſans Ynare lewe 
vit, if it be found that it was tortiouſly levied, the whole ſhall be de- 
firoyed : But in-a Writ Zware exaltavir, nothing ſhall be pulled down 
if it be found for the Plaintiffe, but the uuhauncing ſhall be abated on- 
ly: So8. Af. 9. Br. Nuſans 17. the ſame Caſe and difference is pur, 
and 16. E. 3. Fitz. Nuſans 11. If the Nuſans be found in any other 
forme then the Plaintiffe hath ſuppoſed, he ſhall not recover. And in 
48. E. 3.27. Br. Nuſans 9. The Writ was Duare divertit curſum aque: 
ec. and ſhewed that he had put Piles and ſuch things in the water, by 
which the courſe of the water was ſtreitned ; wherefore, becauſe he 
might have had a Writ 2zare coarttavit curſum aque,the Writ was _ 

en 
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den not to be good. Cook took another Exception, viz. That the 
Aſlize of Nuſans ought to be againſt the Tenant of the Free-hold, and 
therefore it-cannot be (as it was here) brought againit the Workmen, 
and it is not ſhewed here, that the Defendant was Tenant of the Soil ; 
for 33. H. 6.26. by Moe, If a way be {treitned and impaired, an A- 
Rion upon the Caſe lieth ; bur if it be altogether ſtop'd, an Aſſize of 
Nuſans lieth. But Pri/oir ſaid, If the ſtopping be by the Terr-Tenant, 
an Aflize of Naſans lieth ; bur if it be by a Stranger, theu an ARion 
upon the Caſe ; but far common Nuſanſes nd Action lieth, but they 
ought to be preſented-in the Leer or Turne. Drew, We' have ſhewed 
That he who brought the Aſſize of Nufans hath a Free-hold in the 
Land ; and if the Tenant be named, it is ſufficient, although it be nor” 
ſhewed that he is Tenant of the Free-hold. And to that, all the Ju- 
ſtices ſeemed to incline. But then it was ſhewed to the Court, that 
one of the Plaintiffes in the Writ of Error had releaſed : And if that 
ſhould bar his Companions, was another queſtion 2 And it was holde 
That the Writ of Error ſhall follow the nature of the firſt Action ; an 
that Summons and Severance lieth in an Aſlize of Nuſans; and 
therefore it was holden, that it did the like in this Action ; therefore 
the Releaſe of the one was the Releaſe of the other. But then it was 
asked by Glanvile, What ſhould become of the Damages, which were 
entire > Note, Paſch.29. Eliz. the Caſe was moved again, and Drew 
held exa/tare and erigere all one ; and that erigere is not de nove facere, 
for that is Levare. But the Juſtices were againſt him, who all held, 
That erigere 1s dz novo facere, and rxaltave is in majorem altitudinem at- 
zollere, and at length the Judgment was "affirmed, That Ere#io and 
E xaltatio were all one: For the Chief Juſtice had turned all his Compa- 
nions when he came to be of Opinion, that it was all one. And ſo the 
Caſe paſſed againſt G/anviles Client. 
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8 bo E Lady Greſham was indicted for ſtopping the High-way ; and 

the Indi&ment was not laid to be contra pacewm. And Cook ſaid, 

That for a miſ-feaſance it ought to be contra pacem ; but for a non-fea- 

ſance of a thing, it was otherwiſe ; and the Indi&tment was for ſetting 

up a gate in Oſterly Park : And Exception alſo was taken to the Indict- 

ment for want of Addition ; for Yidza was no Addition of the Lady 

Greſham ; and alſo Vi & armis was left out of the Indictment : And for 
theſe cauſes ſhe was diſcharged, and the Indictment quaſhed. 


I 2 Mics. 
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Mich. 28, 29. Eliz, mthe King's Bench. 


bg. 
N an Ejeftione firme, Exception was taken becauſe the Plaintiffe in 
his Declaration did not ſay, Extra tener : For. in every Caſe where 
' a mar' is to recover a. poſſeſſion, he ought to iy, extra tenet. And in 
Debt he ought to ſay, Debet & detiner : And jn a Replevin, Aweria 
cepit, & injuſte detiner; But, all the Juſtices agreed, That inan Ejc- 
'flione firme thoſe words were not materiall : For if the Defendant do 
put out the Plaintiff,jt is ſufficient.to maintain this Action. And. Kempe 
Secondary, ſaid, that ſo were all the ancient Preſidents ; although of 
late times it hath been uſed to ſay in the Declaration, Extra tenct : 
and the Declaration was holden to be good without thoſe words. 


RR 
— 
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N a Caſe for Tithes, the Defendant did preſcribe to pay but 96. g; 
Þ for the Tithes of all Willows cut down by him in fuch a Pariſh. 
Cooke, It is no good x —ay/ ng for thereby, if he cut down all the 
Willows of other men alſo, but 6. 9. ſhould be paid for them all. But 
be-ought to have preſcribed for all Willows cut down upon his own 
land, andthen it had been good : Bur as the preſcription is, it is un- 
reaſonable ; and of that opinion was the whole Court. _ 


Mich. 28,29. Eliz, m the King's Bench, 
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FN an Action of Debt upon a Bond, the Condition of the Bond was, 
[| That whereas the Plaintiff was in poſſeſſion of ſuch: Lands, If 7. $, 
nor 1. D. nor 1.G. did diſturb him by any indire& means, but by due 
courſe of Law, that then, &c. -The Defendant pleaded, That xec 1 S. 
zee 1. D. nec 1.G. did diſturb him by any indire&t means, - but by due 
courſe of Law. Godfrey, The plea in Bar is not good : for it is a Ne- 
Sative pregnans, viz. ſuch a Negative which implyes an Affirmative, 
which yet ſeems to be'repugnant to a Negafive, as in 21.H.6.19. Ina 


I - Writ 


2. 
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Writ of Entrie, the Defendant pleaded the deed of the Demandant af- 
rer the darrein Continuance + The Demandant faid, It was not his 
deed after the darrein Continuance : And that was holden a Negative 
regnans : Wherefore he was compelled to plead and fay, he made it 
» dures, before the darrein Continuance ſuch a day, ab/que hoc, that he 
made it after the darrein continuance,and then Iſſue was taken upon it. 
The ſame Caſe is in 5, 7.7. Bur there it is ſaid, That in Debt upon a 
Bond to perform an Arbitrement, No» fecerunt Arbitrementum per diens 
is no Negative preg»ans : The ſame Law, that »on deliberavit arbitrium 
in Script. 38.H 6.1n Formedon Ne dona pas in taile is a Negative pre- 
gnans. Vide 39 H.6. The Caſe of the Dean and Chapter. The ſecond 
Exception was, That he hath'pleaded »eqse ſuch, nor ſuch, nor ſuch 
had diſturbed him by any indire& means, but onely by due courſe of 
Law : And that cannot be tryed, neither by Jury, nor by the Jud- 
ges. Not by the Jury ; becauſe it is not to be put to them, whe- 
ther they had diſturbed him by indire& means, or by due courſe of 
Law : for they ſhall not take upon them the conſtruction, What is 
an indire&t means , and what is the due courſe of Law ; for it ap- 
pertaineth to the Juſtices to adjudg that. Not by the Judges , be- 
cauſe hee hath not pur it certain, that jt was a Joe courſe of Law 
by which he diſturbed him. As 22. E. 4.40. In Debt upon a Bond, 
the Defendant ſaith, that it is upon condition, That if the Defen- 
dant, or any for him, came to Bri/fow ſuch a day, and there ſhewed to 
the Plaintiff or his Councell a ſufficient Diſcharge of an Annuity of 
forty ſhillings per a»»«m, which the Plaintiff claims out of two Meſſu- 
ages of the Defendant in D, that then, &c. The Defendant ſaid, that 
A. and B. by the aſlignement of the Defendant, came the ſame day to 
Briſtow, and tendered to ſhew to and F. of the Plaintiffs Councell, a 
ſufficient Diſcharge of the Annuity, and that they did refuſe to ſee it, 
and demanded judgment of the Action. The Plaintiff did demur upon 
the Plea. And after a long argument, it was adjudged by all the Juſtices 
to be no Plea, &c. becauſe it lay in the judgment of the Court to judg 
of it : and he did not ſhew in certain, what diſcharge he tendered, as 
a Releaſe. Unitie of poſſeſſion, &c. If a man be bound to plead a 
ſufficient plea before ſuch a day, in Debt upon ſuch a Bond; it is no 
lea to ſay, That he hath pleaded a ſufficient plea before the day ; 
or hee ought to ſhew what plea he hath pleaded : For the Court 
cannot tell whether it be a ſufficient plea or not, if it do not appear 
what" manner of plea it is. 35 H. 6. 19. The Condition of a Bond 
was, That where the Plaintiff was indebred to ?. $, in one hundred 
pounds ; If the Defendant acquit and:diſcharge the Plaintiffe , that 
then, &c. The Defendant pleaded, That hee had diſcharged him 
&c. and the Plaintiffe did demurre upon the plea, becauſe hee did 
not ſhew how ; and it was holden no good plea. So 38. H.8. Br. 
Cou- 
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Condition 16, per curiam in the Kings Bench ; where a man plead- 
ed, That he had ſaved him harmleſfſe ; it was no Plea, without 
ſhewing how , becauſe he pleaded in the Affirmative ; contrary, if 
he had pleaded in the Negative, as Non damiificatw eſt. Suit and 
Clenche Juſtices ſatd, That ifhe had pleaded, That he was not diſtur- 
bed by any indire& means, it had been good enough. Gazay, If he - 
had ſaid, That he was not diſturbed romrra formam conditions predift”, 
it had been good ; as upon a pleading ofa Statute, Ve emtra parcontra 
formam Statuts. Clench,\If I be bound to ſuffer 1 S. to have my houſe, 
but nor 7. D. tought to anſwer, That T have ſuffered the one, and 
not the other to have it. Sxir Juſtice, They are both ſeverall iſſues, 
and one ſhall not be repugnant to the other. 


Pn 
— 


Mich.. 28,29 Eliz, In the Kings Bench, 
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Caſe was moved upon the Statute of 5. iz. Cap. 14. The Caſe 
A (as I conceive) was thus ; Grandfather, Father'and Daughter ; 
Land deſcended from the Grandfather to the Father, who made a Leaſe 
for one hundred years;the Father died,and the Daughter forped a Will 
of the Grandfather, by which he gave the Land to theFather for life;the 
Remainder to the Daughter in Fee ; and the ſame was forged to have a» 
voided an Execution of a Statute Staple,the Leaſe being defeated;and if 
it were within the Statute of 5. E/iz. was the queſtion. Solicitor, That ir 
was within the ftatute,and within the firſt Branch ; viz. If any ſhall 
forge any deed, 8c. to the intent that the Eſtate of Free-hoſd,or Inheri- 
tance of any perſon, &c. in orto any Lands, Tenements, or Heredi- 
raments, Freehold or Copyhold, or the right Title or Intereft of an 
&c. of,in,or to the ſame,or any of them; hall or may be moleſted, 
&c. Leſſee for years hath a Title, hath an Intereſt, hath a riphe 
therefore within the words of the Statute ; and thoſe words ſhall be re- 
ferred to the words Lands, Tenements, &c. But Cook ſaid, The 
ſhall be referred tothe words precedent, via, Eſtate of Freehold or 
Inheritance; and then a Leaſe for years is not within them. Alfo b 
the Solicitor, A Teſtament in ——_ within the words of the Statute, 
and therefore he recited a clauſe in the end of the Statute; viz. and if 
any perſon plead, publiſh, or ſhew forth, &c. to the intent to have 
or claime thereby any Eſtate of, Inherirance, Freehold, or Leaſe for 
ears: And alſo he ſaid a Statute $taple is an eſtate for years,although it 
C not a Leaſe for years, becauſe it 1s not certain. C %0k, If the ſhould 
be within both branches, then ſhe ſhould be twice puniſhed, which 


the 
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Law will got ſuffer, And the Statute is, whereby any Eſtate for years 
ſhall be claymed ; and ſhe would not claim, but defeat an Eſtate for 
years ; anda Statute Staple is not aTLeaſc tor years ; and the Statute 
15 not to be taken by Equity, becauſe it is a Penall Law. Solicitor, 
When the Stature is extended, then itis. an Eſtate for years, although 
it be uncertain. Ifa man forge a Leaſe far years, it is directly withm 
the Statute. . But ifa man have a Leaſe, 4 another is forged to de- 
teat it, it is a queſtion, whether it be within the Statute : And all the 
doubt of this Caſe is upon the reference of theſe words, Right, Title, 
Intereſt: And it was adjourned. , 


_—_—. 


Mich. 28, 29. Eliz. in the Kings Bench. 
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Te E Vicar of Pancras Caſe'was argued again by Gedfrey : And 
be ſaid, That no Plea ſhall be allowed in the Eccleſiaſticall Court 
which tends in diſcharge of Tithes: And to prove that, he cited 
8.E. 4.14 Br. Tubes11,. Anda Caſcin 6. & 7. E.G6. Dier 79. 4, But 
admit the Plea ſhould be allowed in the Eccleſiaſticall Court (as many 
ofthe Doctors have certified, the Juſtices) yet becauſe the CModws 
accimgndz.1s a thing pertaining to the common Law,the Prohubition will 
be.By Fitz. Herb. and the Regiſter, [fa Parſon grant to one of his Pari- 
ſhoners, That he ſhall be diſcharged of Tithes, he may peradventure 
plead the ſame in the Spirituall Court, yet there'is good cauſe rbat a 
Prohibition do fie : So 22. &: 4. 20. By. Prohibition 14. The Abbot of 
Saint A/bans kept the wife of 7. S, in. his houſe two houres againſt her 
will, to have made her his Harfot, andthe. Husband ſpake of it ; for 
which cauſe the Abbot ſued him for ſlander in the Spirituall Court ; and 
becauſe the husband for that a& might have a faiſe impriſonment,there- 
fore 2 Prohibition was granted So if I ſwear to pay 1. $. 10!. and he 
ſues for it in the Spirituall Court, a Prohibition lieth ; tor hee may 
have an Aﬀtion of Debt in the common Law for it; for where the 
common _Law may have Juriſdition, there the Spirituall Court ſhall 
not_intermeddle with the matter. So if an Abbot rob 7. S. and he 
Tpeaks of it, and the Abbot ſues him inthe Spirituall Court,a Pro- 
hibtion will le. He ſaid further, That the Caſe was betwixt the Vi- 
car and a Pariſhoner, and therefore one of them a Temporall perſon. 
If the Suit be berwixt the Farmer of the Parſon and another, a Prohi- 
birion ſhall be granted.Alſo he ſaid,The right of the Tithes doth nat 
come in queſtion, but only the Modis dicimardi. Cock, The Moan deci- 
mand: doth not come in queſtion there,therfore it cannot be traverſed ; 


for if it be due to the Parſon,that is the queſtion, as in 40.E, 3,4 In a 
Re- 


64. Megod's Caſe. 


Replevin, the Defendant faith, That the place where &c. is Ancient 
Demeine, and pleads to the Juriſdiction ; Char/, that 1s a Treſpaſſe, 
and Perſonall Action, and therefore it is no plea; and yer it was a- 
greed by the Court to be a good plea : for by the Avowry, the re- 
alty might come in debate in the Replevin, Ark;xs, If there be con- 
tention* de Fare Decimarum rg. habens de jure Patronatts, tune 
ſpeftat ac Legem Civilem. And in this caſe, it was ſaid, That de mero 
jure, The Parſon is to have all the tythes, if chere be not any Endow- 
ment of the Vicarage. 


Mich. 28,29. Eliz, im the Kings Bench. 
77. MeEcov's. Cale. 


He Caſe was, That a Feoffment was made unto another man, ad 
eam intentionem, that he ſhould convey the ſame to ſuch a one, to 
whom heſold it ;” and he ſold the ſame to another, and did refuſe to 
convey it, and therefore the other brought an Action upon the Caſe. 
And Gaxdy Juſtice held, that the Action would lie. But Sir Juſtice 
held the contrary.. ray Chiefe Juſtice did agree with Ganady : for he 
ſaid, It was a Truſt, that he ſhould aſſure it to another. And it is a 
ood conſideration in the C—_ : the conveyance of a Truſt, and 
thereupon, an Aion upon the Caſe will lie. 


— 


Mich. 28 & 29 Eli, In the Kings Bench. 
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Ltham of Grays-Tnne, took many Exceptionsto an Indi&ment of 
Murder. The firſt was, becauſe the Indi&tment ſaid, od capts 

fuit inquiſitio coram Coronatore in Comitatn, &c. and doth not ſay, 
de Comitatu. And a Crowner in a County is a Crowner in every Coun- 
in Exgland, as it is holden, 9. H: 5. 24.6. Alſo de and i- do much 
iffer, asin 15. E.4. 15. Where a Scire facias was brought againſt 
the Maſter and Scholers Beate Marie, & Santi Nicholai.in C anta- 
brigia, where the foundation was de Cantabrigia, and not in Cantabri- 
gia. And the Writ was abated ; For there is a difference betwixt [i] 
ahd [de For a thing may be [in] and not{ of, ] as Saint Sepulchres 
is in Londoy, but not of London. A ſecond Exception was, becauſe it 
ſaid, Inquiſitio capta per Sacramentum, &c. and did not ſay, Jarat: ; 
and therefore the partie is not charged upon it ; and by 13. EF. 4. If 
the 
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Jury be charged upon one, and they find another felon, it is void ; be- 
cauſe they were not charged.upon him. _And 1. R. 3. 4. by Haſſe, If 
in Aſlizethe Record be ſuch,vrz, 20d jurati exatti compernernunt quorum 
12. ſupra Sacramentum [num dicunt, And give their verdict, Tf it doth 
notſay, Laorum 12. Elifi & urari, it 15 exrour. For it doth not ſa 
i» fatto, that they were ſworn, and yet it is implyed by the mais 
Sacramentum [aum, that they were ſworn. The third. Exception was, 
That it doth not ſay, That he was bo Dri, & adit Domine Regine ; 
for irmight be that che partie was a Traitour, and thar he was flying, 
and in ſuch caſe he might juſtifie the wiling of him; and perhaps alſo it 
was ſe defeniendo ; theretore thoſe words are very neceſſary. An other 
Exception was, becauſe the Indi&tment is, perc#ſi?, and it is not ſaid, 
tx malitia precogitata, for ſo an IndiAtment of Murder ought to be, as 
in 2. £.4.” The Inditment was, qu»4 Cepit & abduxit felonice, where 
it ought to have ſaid, Felonice cepir & abduxit; and therefore it d:d 
abate. A fifth Exception was, becauſe it ſaith, #r dedir ei plagam mor- 
talem; and doth not lay, cum gladis p: edifto, And in the Statute de Co- 
ronatore, "there is a charge given him, That hee finde what wea- 
poh it was which gave the ſtroke. See the Statuce of 4. FE. 1. 
Raſtall Coroners. 2. The fixth Exception was, That the Indi&- 
ment was, That the pan of the knee was cut out, and it doth 
not ſhew, the length, depth, and breadth of the wound : he granted 
that if one ſingle member be cut off, it is not neceſſary to ſhew the 
breadth,8&c. but here was no amputation of any member, nor a cutting 
off, bur the cutting of the pan ot the knee. S4.:g to the ſame purpoſe, 
and he finds there is a great difference betwixt cut off, and cut our. 
And he ſaid, That as to chat which the Solicitour hath anſwered unto, 
to the difference of [i=] and [ ds, v5z. thar it 1s all one, as if T grant a 
thing percipiena* de anirio, or in /areric, that is all one. To that 
he anſwered, that that cannot be; and in W:mbiſ» « caſe, in P/o. Com. 
75. the ſame Exception was taken in a Writ. But in our Caſe, he faid, 
It is an Indiment, which is fayoured, becauſe the life is in queſtion. 
And he took another Exception, becauſe that the Inditment ſaies, 7 em- 
pore felonie & murdredi predit”, and there is no ſuch word murdre. 
dum : To that the Sollicitour ſaid, That it was in equall degree, mur- 
dum and murdredam, for none of them are found amongſt the Lati- 
niſts. Snag ſaid, What then? yet one is a word which is received in 
the Law, andis vox arts, but the other not; and therefore it is nor 
inthe ſame degree. Alfo he ſaid, That whenthe Indictment comes to 
the Acceſſories, It ſaid, Felonice preſenter, abbettentes, 5 aſſi entes : and 
felonice, cannot be applied.to (preſente-.). Alſo-when it comes to the 
Acceſſories, it doth not ſay, Ex maliria precogitate abberrentes © af- 
fiſtentes, cc. Cook contrary ; and he ſaid, That if Inditments have 
ſufficient ſubſtance, chey are not to be overthrown for trifles: As to 
K the 


* OP Do TI NAW SS et EEG AGES EPR, HAT <-> © 


OO 


f 
| 
[ 


66 Mich. 18, 29. EL1z, 


the firſt he ſaid, If you will have'it to be (coram Coronatore de Comitaty,) 
perhaps it was a Liberty ; and then coram { oroxatore of the Liberty, 
cannot be coram Coronatore of the County. Gaxdy Juſtice faid, that 
was no anſwer. But as to this point, the Juſtices defired that Preſidents 
mighr be ſearched ; and ſaid, that they would follow the greater num- 
ber of them. C/enche , If one ſay, that ſuch a one is a Juſtice of Peace in 
Hertfordſhire ; it is all one, as if he had ſaid a Juſtice of Peace of Hert- 
fordfſhire, As to the 29. Z»rars, that is no Exception; for it is true, 
that it muſt be ſo in an Afſize, but not in an Indi : alſo no Pre- 
fident can be ſhewed, where ex malitia prepay ſua ſball be applied 
to every word, when it runs in ſenſe to all by ConjunRtions copula- 
tive. As to the Exception, that there ought to be the length, breadth, 
&c. Kempe thee Secondary ſaid, That it was not worth the ſtanding 
upon : and as to the word- Mnrdreds, if it had been left out, the In- 
d&1&ment had been fufficient, and that ſhall not , make the Inditment 
void ; for if it be left out, it doth no hurt to it : For if many come to- 
gether to make an Aſſanit, ex malitia precegitata ; and one of them 
onely ſtrikes the partie mortally, and hediech, it is murder in them 
all. And that was DoRor Els cafe in the Commentaries ; and the 
Indi&ment needs not ſay, that they were preſenter, abbettamtes & anx- 
#H5anter: and as to the word felonice, it goes to all the words, al- 
though not particularly applied. Note, all the Juſtices did incline that 
the Inditment was notwithſtanding the Exceptions ; but yet 
they ſaid, they would adviſe of it, and look upon Preſidents, 


Mich. 28,29. Eliz, inthe King's Bench. 


Writ of Error was brought againſt two, upon a Recovery in a 

Precipe quod reddat, &c. and one of them died. The queſtion 
was, Whether the Writ ſhould abate? Cook moved, that it might 
not abate ; for he ſaid, That the Writ of Error is but a Commiſtion 
for to examine the Record, and the partie ſhall recover nothing ther- 
by, but ſhall be onely difcharged from the firft Recovery : and he ſaid, 
It is not like unto a Precipe. Then the Juſtices demanded of him, if 
the Recovery were in a real} Aion ; and he faid, that it was: Then 
they ſaid, rhat 3. .7. 1. is, That if Error be brought upon a Re- 
covery ina perſonall Ation, that death ſhall not abate the Writ ; 
but otherwife, if it were upon. a reall Aon : for there the Judge- 
ment ſhall be, that he ſhall be reſtored to the Land. Qnere. 


Adich. 
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Mich. 28,29. Blix, inthe King's Bench. 
80 
Af Appeal of Mayheme was, that Percuſſit ſuper manune dextran 


Viz. inter manun dextram & brachinm dextrum. And Excepti 
on was taken to it, that it was repugnant ; for if it was inter brachinns 
& mavwm dextram; therefore it could not be /wper manum dextram ; 
for the word [_ inter ] excludes both. Cook, It is certain enough, 
becauſe it faith, S»wper manum dextram, And an Indictment ſhall not 
abate for forme, if it be ſufficient in ſubſtance of matter ; and alſo be- 
ing apon the Wriſt, it was upon the riſing of the hand. 


— 


Mich. 28,29 Eliz, in the Kyngs Bench. 
81 


Man made a Leaſe for years, rendring rent at the Feaſt of Saint 

Michael th*Arch-Angel ; and ifit were behind by ten days after, 
being in the mean time lawfully demanded, and no ſufficient diſtreſſe 
to be found upon the Land, that then it might be lawfull for the Leſ- 
ſor to re-enter. The laſt of the ten dayes at the hour of two afternoon 
the Rent was demanded, and there was a ſufficient diſtreſſe upon the 
Land before the Demand, but not after ; and whether the Leſſor might 
enter or not 2 was the queſtion. Damel, Theſe words | Sufficient di» 
ſtreſſe] ought to be referred to the time of the Demand, viz. to 
the laſt inſtant,at which time the Demand is only materiall: Upon a 
Ceſſavit,ifthere be a ſufficient diſtreſſe, the laſt inſtant of the two years, 
it is ſufficient. C/enche Juſtice held, That there ought to be a ſuffici- 
ent diſtreſſe upon the Land for all the ten dayes. But Smit Juſtice held. 
That it was ſufficient ifthere were a diſtreſſe for a reaſonable time, ſo 
asit might be preſumed, that the Leſſor might have knowledge of ir. 
Bur if a diſtreſle be put upon the Land only for an hour, or by nights, 
he held it was not a ſufficient diſtreſle. 


p—_— RC 
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68. S*, EdwHob,'s,,and Lov.and Golſt.'s Caſe. 
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Mich. 28,29. Elix;' in the Kings Bench. 
82 Sir Evwarpd HossBye's Caſe. 


[| N. this Caſe the queſtion was, Whether the Death of one of the 
Defendants, ſhould abate the whole Writ of Error. Cook, The 
Writ ſhall not abate, for no Defendant is to be named in the Writ; 
which ſee in the forme of the Writ of Error; and2R. 4.1. it is hol 
den, That the Writ ſhall not abate; for it is in its nature but a Cerrio- 
rari, and Judgement only is to be reverſed. Arkins, Although that 
the Defendants have not day in Court by the Writ of Error, yet by 
the Scire facias. which is ſued upon it, :as-in'our Caſe it is, they have 
day ; and ſee 3. H.7. and 14. H.7. adifference, where it: is a Writ 
of Error upon a reall Action, and where upon a perſonall. Cook, That 
holds, Where the firſt Writ is abated, and ſois 3. H. 7. See the Caſe 
a little before, Gaudy and Clench Juſtices, bring'a new Writ of Error 
for that is the ſureſt way. 


mm. 
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82. LoveLiL and GolsTonw's Caſe. 


T* a Writ of Error brought upon a Record removed out of the Court 
of Kingſtov, where the firſt Judgement was given in -an Aion of 
Debr for an Amercement in a Court Baron : The firſt Error which was 
aſſigned,was, Thar he in the Aion of Debt did declare, That'whereas 
at a Court.holden before William Fleetwood Steward, &c. whereas it 
ought to. have been holden before the Suitors, for they are the Judges. 
The ſecond-Error. was, That the Preſentment upon which the Amerce- 
ment-is grounded, faith, .That Go/fton the Defendant had cut down more 
Trees. 44am debuit, extra boſcum Domini. 1. That it is repugnant; for 
he could not cut wood: extra boſeum, 'but im beſco. - 2. When it ſaith 
many, and doth not ſhew what trees, nor. how many he might cut, and 
that he bath cut down more then he ought, -and alſo he doth not 'ſhew 
when the omni of them was. Yige 6. E. 4. By preſcription they may 
preſcribe to hold a Court before the Steward ; but- if there be no cu- 
ſtome or Preſcription to warrant it, then as 4. H.6. is,it is coram Sene(- 
calin, & Seftatoribrs. Ganudy, Every Court Baron is to be holden 
before the Suitors, if there be no Preſcription to the contrary : But a 


Leet 
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Leet alwayes before the Steward. The Aion of Debt was upon the 
Preſentment ; and the Error is brought upon the deteRs in the Preſent- 
ment ; for if that be not good, all is naught. Notwithſtanding it was 
ſaid by one at the Bar, That the forme of pleading in the book of En- 
tries is, That the Court was holden before the Steward, ifthe Action 
be for debt or Treſpaſs for Amercements or ſuch perſonall things : But 
if the Action be brought for reall things, then it is before the Sui- 
tors. But notwithſtanding that, the lens for the Cauſes afore- 
faid was reverſed. 
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84 Bakker and FLETwEL's Calc. 


B Arker of Ipſwich brought an Action of Covenant againſt the Afſ- 
ſ1gnee of his Leſſee for years, one Flerwell. And fer forth, That 
whereas he had made a Leaſe for years reſerving Rent, with re-entry 
for non-payment of the Rent; and that the Leſſee did covenant to 
build a houſe upon the Land within the firit ten. years ; and that he 
aſſigned over his terme : And he brought the Action againſt the Aſ- 
ſignee, who pleaded, That the Leſſor did enter, and had the Poſleſiion 
for part of the ninth year ; and if thereby the Covenant were diſchar- 
ged, was the demurrer in Law. Godfrey, Who argued for the Leſſor, 
aid, That by this entrie of the Leſſor,the Covenant was not ſuſpended. 
As 20. E. 4.12 Br. Extinguiſhment 34. The Abbot of D. did grant to 
w.S. a Corrodie ; viz. ſo much bread, &c, for the term of his life, 
faciend* talia ſervitia pront J.N. & alii uſs ſunt facere ; The Gran- 
ree leaſed back again the Corrodie unto the Abbot for 10. years, ren- 
dring 3 '. rent per annum, and he brought Debt for the rent ; and the 
Abbor ſaid, That he did not the Services ; and the Grantee ſaid, That 
he was not bound to do them, for that by the Leaſe the Corrodie was 
ſuſpended : And it was holden, that ir was not ſuſpended. Godfrey 
held the reaſon to be, becauſe that the ſervice is a Collaterall thing : 
And therefore he ſaid, He ought to do it, notwithſtanding that the 
Abbot had the Corrodie : Soin8. H. 7.7. Br. { onditions 134. Where 
Tenant in taile makes a Feoffment in Fee, and takes back an eſtate in 
Fee, and afterwards was bounden in a ſtatute Merchant , and then 
made a Feoffment in Fee upon Condition,and died, his Iſſue within age, 
who encers !or the Condition broken; he was remitted notwith- 
ſtanding that execution upon the ſtatute was ſued againit the Father in 
his life. So 1f Leafe be made of a Manor, except Herriots, Fines, and 
Amercements ; and that the Leflee ſhall colle& chem during the Term, 
al- 
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although that the Leſſor entreth, yet the Leſſee ought to colle&t them 
during the term. Alſo he pleades here, That Barker did enter, and 
that generall pleading is doubtfull ; and the Plea ſhall be taken ſtrictly 
againſt him that pleadeth it ; and it may be that he entred by wrong ; 
and ſo it may be that he entred by right, viz. for not payment of the 
Rent, as in truth his entry was: And if Barker did enter lawfully, then 
it was no ſuſpenſion or extinguiſhment of the Covenant : As 19. R. 2. 
If Leſſee for life commit waſte, and afterwards alieneth,. and the Leſ- 
ſor entreth for the Altenation, - yet after his entry he ſhall have an A- 
Rion of Waſte againſt che Leſſee : So 8.H.6.10. Wa#e 8. but with this 
difference, If the Leſſor enter wrongfully, there, although Waſte be 
done before, he ſhall not have Waſte to puniſh it ; but otherwiſe if he 
enter for the Forfeiture done by the Tenant. Alfo if the. Covenant 
was ſuſpended, it was only for the time that the Leſſor had the Poſ- 
ſeflion, and the Party hath not anſwered for the time before or after. 
As 16. H.7. If one be bound to find a Chaplain to fay Divine Service 
within ſuch aChappel, and the Chappel fall down, it is a good ex- 
cuſe for the time ; thy if it be built again,he muſt find a Chaplain there. 
Clarke contrary ; If Leſſee for years covenanteth to repair the houſes, 
I grant that the ſame ſhall charge his Aſſignee. Bur a Collateral thing, 
(as if the Leſſee covenant to pay ſuch a ſum in groſs, or to enfeoffe him 
ofthe Manor of D )the ſame ſhall not charge the Aſſignee ; no more 
ſhall a Covenant to build a new houſe : Bur here it was ſaid, That he 
had time,to build ir both before and after the entry of the Leſſor Barker, 
To that ht anſwered, Not ſo ; for if he once diſturbed, the Covenant is 
deſtroyed. Godfrey, This Cafe was this Terme in the Common Pleas. 
Leſſee for five years covenanted to build a Mill withinthe terme ; and 
becauſe he had not done it, the Leſſor brought an Attion of Covenant, 
andthe Defendant pleaded, That within the laſt three years, the Leſ- 
for forcibly held him ont, &c. fo as he could not build it ; and by the 
Opinion of afl the Juſtices, he ought to plead, That the Leſſor with 
force held him ont, otherwiſe it would be no Plea. Cook, As amicus 
carie, vouched 35: H. 6. Tit.Barr. If one be bounden to enfeoffe me 
of ſuch land before Michae/mas, there the Obliger in Debt brought 
upon the Bond, pleaded, That the Obligee(before the day)had entred 
with-force into the land, fo as he could not enfeoffe him ; and there ir 
was holden; That he ought to prove that he was holden out by force. 
Gauty, Tnthe principall Cafe he ought to have ſhewed, That he would 
not ſuffer him to build : And the other Juſtices ſeemed to be of the ſame 
Opinion; but yer they ſaid, That they would adviſe upon the Caſe. 
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'® x took Exception to a Declaration in an Ejefioze firme, becauſe 
it was 4 Poſſeſſione (ua czecit ; where it oughtto be, according to 
the ſuppoſal of the Writ, Zwod « firma /ua tjecit. it was of three clo- 
ſes, naming them with a Yide/icer, containing, by eſtimation, 30, Acres ; 
and thar, be faid, did contain no certainty ; where he ought to have 
alledged in Fact, that they did contain ſo» many Acres. Burt it 
was holden by all the Juſtices, That although he doth not pur 
in the Declaration the certainty of the Acres ; if he give a cer- 
tain name to them, as Green-Cloſe, &c. that it is good. And as to 
the other Exception, viz. Ejecit 4 Poſſeſſione [ inde ], that the word 
L_ had relation to the Farme ; and ſhall be as much as if he had 
aid, # Poſſeſſione firme ; and the Declaration. was ruled to be good, 
notwithſtanding the Exceptions. | 


Mich. 28,29. Eliz, in the Kings Bench. 
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Man was indicted upon the Statute of 5. Eliza. of Perjury, in 

a Court Leet ; and the Inditment was, That hee at the 
Court Leet of the Earle of Bathe, Super Sacramentum ſunm coram 
Seneſcallo, &c. And Exception was taken, becauſe it faid, At the 
Leet of the Earle or Bathe, Whereas every Leet is the King's 
Court, although that another hath the profit and commodity of 
it: And it was ſaid, That the Steward of a Leet was an Offi-- 
cer of Record ; And alſo his Oath was, if he. bad made any Re- 
ſcous or not, with which he was charged. . Drew, It is not. with- 
in the Statute of 5. E/iz. for then it ought to be before a Jury 
in giving of Evidence, or upon ſome Articles: But the Court was 
clear of Opinion againſt him. 
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8& The Earleof KENT's (afe. 


HE Caſe was this, Three ſeverall perſons did occupie three ſeve- 
rall houſes in Brack/ey, to which another man had right ; and he 
who had right, went ro one of the houſes, and entred, and after- 
wards went away, leaving him who _—_— the ſaid houſe upon the 
land; and then 6 entred into another of the houſes, and then went 
from thart, leaving hum who occupied the ſame before, upon the land ; 
and then he entred into the third houſe, and there ſealed a Leaſe for 
ears nnto another -man of that houſe, and naming the two other 
ouſes ; and the Leſſee brought an Ejeftione firme for the two houſes 
in which the Leaſe was not delivered, and the Opinion of the Cygurt 
was againſt him, that he was barred in the Action; for the entrie or 
continuance of him who occupied the ſame before, did defeat the en- 
trie of the Plaintiffe_or Leſſor ; and the Plaintiffe was forced to be 
Non-ſuit. 
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88 SMITH and SMITH's Caſe. 


NE JZ. S. did aſſume and promiſe, That whereas 7.N. was indeb- 

ted to 7. D. in Forty Pounds by Bond, That if 7. D. ne implaci- 

earet the ſaid 7. N. that if the money be not paid ſuch a day, that 7. S 
would pay it to 7.D. The money was not paid: and after the day,. D. 
brought an Action upon the Caſe, upon the promiſe, and ſhewed 
"Gue ipſe non implecitavit, &c.” Kingſmill, He cannot have his Aci- 
on upon the Caſe till 7. N. be dead, for during his life there is a time 
in which he might implead him. As ifI promiſe unto another, That 
if he will be Nonſuit in his Action, witich he hath againit a third per- 
ſon, that if he doth not pay the money before ſnch a day, that then he 
will pay the money there; it the day of payment be before the time 
that he can be Non-ſuit, as before the Terme beginneth, yer he can- 
not preſently have his Action before that he is Non-ſuit. And there- 
fore in the principall Caſe he ought ro ſhew; Thar he hath diſcharged 
the other of the Bond, and then the Aion lieth, for then he cannot 
implead him ; but as this Caſe is pleaded, though he hath not yer im. 


pleaded 
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pleaded him, yet i» poſterum he may implead him. Clench Juſtice, 
That is implied, that he will never implead him, and then he ought to 
fhew the Bond diſcharged. Sxir, That is not ſo : for it hereafter he 
ſue him againſt his promiſe, then the other to whom the promiſe was 
made ſhall have his At:on upon the Caſe, and ſhall recover to the va- 
lue of the ſum in the Bond. | 


lt 
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89 BiLrokp and DoppixncToN's Caſe. 


| Writ of Error was —_—_ by Richard Bilford againſt Ro- 

bert Doddington, to reverſe a common recovery in the City 

of Worceſter , upon a Writ of Right Patent : And for Error it was 
aſligned, ' tr. That no Warrant of Atrurney was entred, bur that ſuch 
a one poſwir loco ſwo W. H, and did not write the name at length, but 
in the Plea Roll it was at length. The ſecond Error was, That the 
Writ was, De tribus meſſnagits ſive tenementss, and that doth containe 
no certainty, for [| ve] isa word uncertaine. The third Error: It 
was in the time Philipp: & Marie,and petit proceſſum Domini Regis &f 
Regine: and it was corundum Regis, and that was in the default of 
Voucher, that the Recovery was had ; but if it were in the Recovery, 
in which he did appear and plead, it was otherwiſe. The Counſell of 
the other ſide, as to the firit,ſaid, Thar all the Records of the City are 
of the ſame form,viz.That ſuch a one Po/nit loco ſmwo WH: ec. and if ir 
were not good, they ſhould be all overthrown and avoided; and if ir 
ſhould be otherwiſe, it ſhould be contrary to the ancient cuttome-of the 
City. Asto the ſecond, 2uod petit proceſſum eornndum Regrs, the 
ſame is the miſrecirall ofthe Clark; for the Writ upon which it is 
rounded is well; and as to the Proceſs, the party did appear grarzs. 

X to the word Lhvcl the ſame is good, for renementam. 1s but. Sur- 
pluſage; Asinan Action of Waſte, it the party do expreſſe ſome 
things which are not waſte, and ſome things which are; thoſe which are 
not waſte,are but Surpluſage. Alſo he ſaid, That the, Writ of Error by 
which the Record is removed, is inſufficient;for the Writ is, That there is 
Error manefe/tws. and doth not ſay | «r dicitzr, ] and therefore it is not 
good, for otherwiſe the” King ſhould forejudge us; And alſo 
in the Writ , it doth not ſay Errorem ſiques fuerit ; and it ought 
not preciſely to ſay, That there is Error. Alſo the Writ of Er- 
ror is to certifie a Record de rrib:# meſſmagiis & tenementis; and 
the Record is, De tribus me [wag its five tenement; and therefore 
the Record is not well removed; for it is not ſuch Record. As 


I2.Aſſ. 
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12. Aſ. 2. in Attainr, Exception was taken, that the Writ of Attainr 
did not agree with the firſt originall ; but becauſe it did agree with the 
Record, it was good, although it did not agree with the firſt Origi- 
nall; for the firſt Originall was of the Manor of e4»ſti, and the At- 
taint was of Aneſti, and ſo was the whole Record. Bur if the Attaint 
had diſagreed with the Record; it had been Error. Alſo the Writ 
was good, although renementis were out of the Writ, for it is but 
ſurpluſage. And alſo Tevementum is not a thing demandable ; as 11. 
H. 7.25. it is ſaid, That Tenementwm is not a name to demand a 
Meſſuage by : but in Treſpaſs, of Nuſance to it, there Tenement um is 
ſufficient. Swit Juſtice, The Record is naw before us, and there- 
fore the Writ of Error is not materiall : For if my Lord eAxder/or 
bring before us a Record , although no Writ of Error be awarded, 
yer wee may proceed to examine Whether there be Error in it or 
not. Alſo hee ſaid , that the Warrant of Atturney was not good, 
although it was uſuall, for that they ought to follow the courſe of 
the common Law. Clenche Juſtice, There ought to be Writ of 
Error before that any Judgement upon the Errors can be given 
for to reverſe the firit Record. The reaſon wherefore the cer- 
tain name of the Atturney ought to be put, is, becauſe if one a 
peare as my Atturney without my Authority, I may have my 7 # 
ion of the Caſe againſt him, which I cannot have againſt 3, H, It 
was adjourned. 
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go TAYLOR againſt REBERA, 


= brongat an Action of Debt upon a Bond of 800 | againtRe- 
[4 


ra ; Which Bord was endorſed with this Condition, That if the 
Plaintiff did bring ſuch a Ship to ſuch a place in Greece, and at the ſame 
place ſhould Rtay for the ſpace of forty dayes, or ſo long of the forty 
dayes as ſhould pleaſe the Defendant, ſo as he might freight the Ship; 
the Defendant ſhould freight the Ship within forty dayes, and ſhould 
bring it to ſuch a Port in Eng/and : Jad becauſe he had not freighted 
the ſhip, and the ſhip was there by the ſpace of forty dayes, he broughe 
his Action upon the Bond : The Defendant pleaded, that within thoſe 
forty dayes, viz. by the ſpace of four and twenty dayes, the ſaid ſhip 
was laden with Hoops, ſo as the Defendant could not freight it » And 
the Plaintiff did demurr in Law upon the plea. Clark for the plain- 
tiffe : The Defendant hath not anſwered to all the time, but to part 
onely ; and he had ſufficient time, although the ſhip were laden with 
Hoops 


T aylor again#t Rebera. "5 


Hoops for the ſpace of four and twenty dayes : as 35. H. 6. Barr. 162 
The Maſter of S. Katherines leaſed three houſes by one Indenture,upon 
condition that the Leſſee ſhould not ſuffer nor harbour any lewd wo- 
man within the ſame houſes, if he were warned thereof by the Maſter 
or his ſervant for the time, &c. Andif he did not put her out within 
ſix weeks after ſuch warning, that then it ſhould be lawfull for the Ma- 
ſter and his Succeſlors to enter. And it was ſhewed, That the Leſſee 
did ſuffer a lewd woman there to continue : wherefore ſuch a one; ſer- 
vant of the Maſter, gave him warning ,&c. and the Leſſee did not pur her 
om of the houſe, and that therefore the Maſter did enter : .which 
matter, &c. The Leſſee ſaid, that after the ſaid warning given, that 
the Maſter commanded her to enter, and to dwell there for ſix weeks 
after, without that, that ſhe coninued there by the Defendant. And 
it was ruled by the whole Court, that the Replication was not good, 
becauſe the Indenture is, That he ſhould not ſuffer any lewd woman, 
&c. As ifI be bound to enfeoff you of an Acre of La d by ſuch a time, 
within which time you difſeiſe me, the ſame is no plea, for that the 
Feoffor hath not colour to enter ; therefore I may enter upon him, 
and make the Feoffment. So in that caſe, the Maſter had no colour 
to put her into poſſeſſion, therefore it was no plea, without ſhewin 
the ſpeciall matter : Wherefore he ſaid, That h, lid put her out, and 
that the Maſter with force, &c. againſt rhe will of the Leffee, did put 
herin ; and there made her to ſtay with force and violence, againſt the 
will of the Leſſee, for the ſix weeks &c. and that was holden to be a 
good plea. So in the principall caſe, he doth hot ſhew, that he was 
kept out with force, but that he might caſt out the Hoops ; and there- 
fore the plea is not good. So 3. H. 4.8. By. Condition 35. There was 
a Covenant betwixt the Leſſor and Leſſee, That the leſſor during the 
leaſe might be four dayes in a yeer in the houſe without being put our 
upon pain of one hundred pounds : and the Leſſor came to enter, an 
the Leſſee ſhut the doors and the windows; It was held, that was no 
breach ofthe Covenant, without ſaying, that the leſſee put him out. 
Atkins contrary : The ſhip was to remain tiere to be freighted, for ſo 
many dayes as it ſhould pleaſe the Defendant of the forty dayes for to 
freight her : therefore the firſt a& is to ariſe on the plaintiffs ſide ; and 
the ſame ought to be ſhewed ſpecially to have been done. As 14. H. 8. 
18. Br. Condition 42. Debt upon a Bond, upon Condition Thar if the 
Defendant refigne the Benefice of D. unto the Plaintiff upon a Penſion, 
as they,may agree by a certain day , That then, &c. The Defendant 
ſaid, that he was always _ to _—_ to him the Benefice, and yet 
is, incaſe the Plaintiff would aſſure him the Penſion. It was no Re- 
plication for the Plaintiff, That he offered him a Penſion, unleſſe he 
ſhew, that he offered him a Deed thereof. So 33. H.6. A condition 
was, That. if 1 may enjoy ſuch goods, I _ give to you ſuch a ſumm 
, — of 
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ofaaengy;;. Tought. fix ty enjoy the goods, before that I ſhall pay 
any money. Alſo in the principall Caſe, it is not ſhewed, That the 
ſhip was ready there by the ſpace of forty daies; and it is a generall 
rule ifi Conditions, | That if the Plainriffe himſelfe be the cauſe of Diſ- 
ablement, ſoas the Condition cannot be performed, —_ ſhall nor 
take advantage ofa Condition ; as in the Caſe of g. H. 7. Where 
one is bounden to enfeoffe ſuch a woman before ſuch a day, and the 
Obligee before the day doth marry the woman: 35. H.6. and 7. ' 
H. 4. If I be bounden to pay a penſion to one, untill he be promoted 
to a Benefice, and he diſables fimſelfe to take the Benefice, I ſhall 
no longer pay the penſion. Beſides, he ſaid, Thar in the principall 
Caſe;the matter could not be tryed here;for the Jury cannot take notice 
of a thing done {tra mare : But 11. H.7.16. a difference is taken : If the 
thing be all to be gone beyond the ſea, then it cannot be tried here ; 
but if part be to be done here, and part beyond ſea; fo as it is mixed, 
it may be tried here ; As a Bond with condition, That if the Obligor 
bring the Merchandizes of the Obligee from Nerway beyond the lea, 
to Lynn here, that then, &c. So contrary, If to carry goods delivered 
here, to Burdeanx,&c.- It was adjourned. 
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Mich. 28, 29. Eliz, m the Kings Bench. 
91. SHOTBOLTS Caſe. 


A Man brought an Action upon the Caſe againſt another, becauſe 
he cauſed him to be indicted, and arraigned, &c. to his damage, 
&c. And it was for a robbery ; and the Plaintiffe did not ſhew in his 
Declaration, that he was /egiti:mo modo acquiettatw ; The Defendant 
by way of Barre ſaid, That he was acquitted modo &- forma, as the 
Plaintiffe had ſaid ; andin truth, he doth not ſay that he was acquit- 
ted. Cock, If the Declaration be inſufficient, and wanteth ſubſtance, 
then there is no cauſe of Action. Cl/ench Juſtice, A man ſhall not 
have-an Action without cauſe; and if he were convicted, then there 
!sno cauſe of Action : and he hath not ſhewed whether he wag convi- 
&ed or acquitted. And he faid, that there was no difference Wok 
an Action on the Caſe, and a Conſpiracie, in ſuch caſe, but onely 
this, That a Conſpiracy ought to be by two at the leaſt; and an A- 
&tion upon the 'Caſe may he againſt one; and he ſaid, that i both, 
he ought to ſhew, that he was /egitime modo acquietarms. See 11. H.7. 
25. An Action of Conſpiracy founded upon the Statute of 8. H 6. 
Cap.10. whereit is grounded upon a Writ of Treſpaſſe brought a- 
gainſt one onely ; But ſuch a Conſpiracy which is grounded upon an 
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Indi&tment of Felony, muſt be againſt two at the leaſt ; for the ſame 
is an Action founded upon the Common Law. 


Mich. 28,29. Eliz, In the Kings Bench. 


92. BONEFANT againſt Sir Ric. GREINFIELD, 


Boot brought an Action of Treſpaſſe agus Sir Richard Grein- 
field: The Caſe was this: A man made bis Will, ang made 7. 
E. 1.0. his Executors, and deviſed his Lands to A. E. 7. and 0. by 
their ſpeciall names, and to their heirs, and further willed that his 
Deviſees ſhould ſell the Land to 7.D. if he would give for the ſame be- 
fore ſuch a day an, hundred pound ; and if not, that then they ſhould 
ſell to any other tothe performance of his Will, /c:/. the payment of his 
debts; 7.D. would not give the hundred pound. One of the Devi- 
ſees refuſed to entermeddle, and the other three ſold the Land; and 
if the Sale were good, or not, was the queſtion. Cooke. The Sale is 
not good. 1. Letus fee what the Common Law is, At the Common 
Law it is a plain caſe, that the Sale is not good, becauſe it is a ſpeci- 
all truſt, and a joynt truſt, and ſhall never ſurvive : for perhaps, the 
Deviſor who is dead, repoſed more confidence in him who refuſed, then 
in the others.Vide 2 E /:z. tne Caſe of the Lord Bray, who covenanted, 
That if his ſon marry with the conſent of four, whom he eſpecially na- 
med: viz. A.B.C.and D. that then he would ſtand ſeiſed to the uſe of 
his ſon, and his wife, and to the heirs of their two bodies begotten ; 
One of the four was attainted and executed ; The other did conſent 
that he ſhould marry ſuch a one ; he married her, yet no eſtate paſſed, 
becauſe the fourth did not conſent, and it was a joynt truſt. 38. H.8, 
Br. Deviſes 31. A man willeth that his Lands deviſeable ſhall be ſold 
by his Executors, and makes four Executors : all of them ought to ſell ; 
for the truit which is put upon them, is a joynt Truſt. But Brook 
conceiveth, that if one of them dieth, that the others may ſell the 
Lands. The Caſe betwixt Vincent and Lee, was this; A man deviſed, 
That if fuch a one dierh without iſſue of his body, that then his Sons 
in law ſhould ſell ſuch Lands: and there were five ſons-in law when 
the Teſtatour died ; and when the other man died without iſſue, there 
were but three ſons in law, and they ſold the Lands, and it was holden 
that the Sale was good ; becauſe the Land was not preſently to be ſold. 
Alſo he ſaid, that in the principall Caſe here, they Rave an Intereſt in 
the Lands, and each of them hath a part ; therefore the one cannot 
ſell without the other. But if the deviſe were, that four ſhould fell; 


they have not an Intereſt, but onely an Authority. As to the Statute 
of 
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.of 21. H.8. Cap.4: he ſaid, that that left our Caſe ro the Common 
Law : For that Statute, as it appeareth by the preamble, ſpeaks onely 
of ſuch Deviſes by which the Land is deviſed ro be ſold by the Exe- 
cutors, and not deviſed to the Executors to ſell. And goes further, 
"and faith, Any ſuch Feſtament, &c. of any ſuch perſon, &c. therefore 
itis meant of ſuch a deviſe made unto the Execntors; and then no 
Intereſt paſſeth, but onely an Authority, or a bare Truſt : But in our 
Caſe,they have an Interett, for hewho refuſed, had a fourth part ; Then 
when the other ſell the whole, the ſame is a diſſeiſin to him of his 
part. If a Feoffment be made to four, upon condition that they make a 
Feoffment over; and rwo of them make the Feoffment, it is not good. 
Alſo the words of the Will prove, that they have an Intereſt; for it 
is, that his Deviſees ſhall ſell,&c. Lairon contrary, And he ſaid, That 
although the Deviſe be to.them by their proper names, and not by the 
name Executors ; yet the intent appeareth that they were to ſell as 
Executors, becauſe it was to the performance of his laſt Will ; and that 
may be performed as well by the three, although that the other doth 
refuſe ; and the Sale of the Land doth referre tothe performance of 
his Will, in which there are divers Debts and Legacies appointed 
to be paid. 2.H.4. and 3.H.6. A man deviſed his Lands to be ſold'for 
the payment of his debts, and doth not name who ſhall ſell the ſame, 
the Lands ſhall be ſold by his Execytors. 39. Aſſ. A Deviſe is of 
Lands unto Executors, to ſell for the performance of his Will, the pro- 
fits of the Lands before the Sale ſhall be aſſets in the Executors hands. 
15. H. 7.12. is, That if a mandeviſe, that his Lands ſhall be ſold, they 
ſhall be ſold by his Executors. Alſo if 1 deviſe that my Executors ſhall 
ſell my Lands, and they fell, it is an Adminiſtration, and afterwards 
they cannot plead, that they never were Executors, nor never admini- 
ſtred as Executors; And although there are divers Authorities to be 
executed, yet it is but one Truſt. 39. Af. 17. is our very Caſe. A 
man ſeiſed of Lands deviſeable, deviſed them to his Executors to ell, 
and died, having two Executors, and one of them died, and the other 
entred and fold the Land ; and the Sale was good. 4g.E.3. 15. Iſabel 
Goodcheapes Caſe; Where a man deviſed, that after an Eſtate in taile 
determined, that his Executors ſhould ſell the Lands, and made three 
Executors, and one died, and another refuſed, the third after the taile 
determined, ſold the Land ; and the Sale was holden good, and that ir 
ſhould not eſcheate to the Lord, for the Land was bound with a De- 
viſe, as with a Condition ; as to the Statute of 21.H.8. Cap.4. the pre- 
amble of the Statyte is.,as it hath been recited: and although for exma- 
ple, the Lands in uſe are only put, yet the Statute is not tied only to that; 
As 1n the Statute of Colluſion of Malbridge ; Examples /are put only 
of Feoffments and Leaſes for years, yet there is no doubt but that a 
Leaſe for life,or a gift in taile to defraud the Lord, is within the Statute. 
$0 
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So the Statute of Doxss Conditionalibus puts onely three manner of 
eſtate tailes. But Lireleron ſaith, That there'are many other eſtate 
tailes, which are not recited in the Statute : . So here, our Caſe is 
within the Miſchiefe of the Statute of 21. H.8. Cap.4. although it be 
not within the Example. So the Statute of #eft. 1. is, That if the 
Gardien or Leſlee for years, maketh a Feoffment in Fee, Tam Feof«- 
tor quam feofatus habeantur pro diſſesſoribus : yet 22. Aſſ. is, That 
if Tenant by Elegis make a Feoffmenr, it is within the Statute. Alſo 
it may be a doubt, Whether Land deviſable onely by cuſtome bee 
intended in the Statute of 21. H. 8. Cap.4. And whether Land devi- 
ſable by the Statute of 32. H.8. be within it or not, viz. If a Statute 
of a puifne time ſhall be taken by Equity within a more Ancient 
Statute: and I conceive it may; as 12. H.7. the Statue of 4. H. 7. 
which ſayes that the heire of Ceffzy que uſe ſhall be in Ward, ſhall 
extend to the Statute of Prerogativa Regs; for if he be in Ward to the 
King, he ſhall have RI Lands, to have other Lands by 
wr thereof. Gaxzay Juſtice did rely very much upon the word [" De- 
viſees,] viz. that they have an Intereſt, and that the Sale was not 
g00d. Swit Juſtice, They are both Executors and Deviſees of the 
Lands; Deviſees of the Lands, and Executors to performe the Will. 
Cook, he who refuſed to ſell, cannot waive the Freehold, which is in 
him by a refuſall in pax, as 7. H.2. and 7. E.4. but ought to waive 
it in a Court of Record; therefore he hath an Intereſt remaining in 
him. Clenche Juſtice; What if he had deviſed the Lands to four, 
and made one of them his Executors, and willed that he ſhould ſell ; 
could not he ſell > All the Court agreed that he might. Cook , When 
a man deviſeth that his Executors ſhall ſell, the Fee deſcends to the 
heir ; yet they may ſell that which is in another : bur the ſame is nor 
like to our Caſe. It was adjourned. 
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Judgement was given- upon a Bond for four thouſand pound ; 
A And the Scire facias was ſued for three thouſand pound, and he 
did not acknowledge fatisfation of the other thouſand pound. Hangh- 
tron moved, That the Scire facias ſhould abate. As if a man brings 


Debt upon a Bond of twenty pound, and ſhews a Bond for forty pound, 
and doth not acknowledge fatisfa&tion for 20!, it is not good : The 
Juſtices would adviſe of it. And at another oy it was moved againe, 
Whether the Scire facias was ue becauſe it doth recite 20d 
cum nuper ſuch a one,vecuperaſſet 


our thouſand pound,and doth not ſhew 
in 
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in what Aion, or at what day the Judgment was given, or the Recovery 
had. Piggor,That is not material, for ſuch is the Form in ane Audita quere- 
l1a,or Rediſſeilin. As to the other, That he doth not-acknowledge fatisfa- 
Qion, as inthe Caſe before cited by Hawghron, which Caſe is in 1. H. 5. 
That is not like to -an Execution, for an Execution is joint, or ſeverall, at 
the will of him who ſues it forth ; _ as in 19. R. 2. Execation 163. bee 
may have- part of his Execution againſt one in his life time, andif he 
dieth, other part againſt his Heir or Executor. Note, the Execution 
was of the whole, bur becauſe the Defendant had. not ſo much, he 
had but part againſt him who had no more ; and therefore. of the reſi- 
due he had Execution againſt the Heir. Gawady Juſtice, I conceive that 
he cannot have an Execution, unlefle he m—_ SatisfaRion. There 
is no difference, as to that betwixt the Action of Debt upon a Bond and 
a Scire facias; and the intendment, viz. that it ſhall be intended that he 
was paid, becauſe he ſued but for Three thouſand Pound, will not help 
him. @Piggor, as to that, vouched a Caſe out of-4 & 5. Mary, in Dyer, 
which I cannot find. Sxir Juſtice ſaid, That if the Defendant in the 
Scire facias ſay nothing by ſuch a day, that Judgement ſhould beentred 
for the Plaintiffe. 2uod execntio fier. k 
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94 
| pp was piven againſt an Infant by default in a reall Ation of 
Land : And a Writ of Error was thereupon brought ; andit was ar- 
gued, That itis not error ; forin many caſes an Infant ſhall be bound by 
a Judicious aQ, as 3. E.3. fant 14 Wherean Infant and a Feme £0- 
vert bring a Formedey ; and the woman was ſummoned and ſevered : And 
it was pleaded, That where the Writ doth ſuppoſe the woman was Sole, 
ſhe was Covert ; and Judgment was demanded of the Writ, and that the 
Jofant could not gainſay it, but confeſſed it ; this Confeſſion of the 
Plea which abated his Writ, was taken. And 3. H. 6.10. Br. Saver De. 
fault 51. An Tnfant ſhall not ſave his defaule, for he ſhall not wage his 
Law ; See there,that the Default ſhall not be taken againſt bim;therefore 
_ that book ſeems rather 2gainſtit,then for it. Vide 6. H.8. By. Saver De- 
fault 50. That Error liech upon a Recovery by default againſt an Infant : 
other ife, if it be upon an Action tried ; fois 2 Mar. Br. 7udgment 147. 
Je was ſaid, That a generall AR of Parliament ſhall bind an Infant, if he 
be not excepted. The Juſtices did ſeem to incline, T hat if Judgement be 
given by default, that it ſhall bind an Infant ; bur there was no rule gi- 
ven inthe Caſc. | | 
Mich, 
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A Clark of the King's Bench, ſued an Officer of the Common Pleas, 

and he of the Common Pleasclaimed his Priviledge, and could 
not have it granted to him ; for it is a. generall rule, That where each 
of the perſons is a perſon able to have Priviledge; | he who firſt claimes 
it, viz. the Plaintiffe, ſhall have it, and not the Defendant; As if an 
Atturney of the Common Pleas ſueth one ofthe Clarks of the Kings 
Bench ; yet he of the Kings Bench ſhall not have Priviledge, although 
the Kings Bench be a more high Court, becauſe the other is Plaintifte, 
and firſt claimeth it, 
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M Aion upon the Caſe upon a Promiſe was brought ; but the 
A Caſe was ſo long that I could not take it : But in that Caſe, 
T an field, who argued tor the Defendant, ſaid, That it is not lawfull for 
any man to meddle in the cauſe of another,if he have not an Intereſt in 
the thing, for otherwiſe it will be Maincenance. But if a Cuſtome be 
in queltion betwixt the Lord of the Manor and Copy-holder ; all the 
other Copy-holders of the Manor may expend their money in mainte- 
nance of the other and the Cuitome ; and the Maſter may expend the 
money of the ſervant in maintenance of the ſervant : So he in the Re- 
maps may maintain him who hath the particular Eſtate. Mainte- 
nance is an odious thing in the Law, for it doth encreaſe troubles and 
Suites. He argued alſo, How that Bonds, Obligations, and Special- 
ties, might be aſligned over, how not. 34. H. 6. 30. Br. Mainte- 
nance 8. If}. $. be indebted to me, andI be indebted to ?. D. I may 
aſljgn that Debt to 7. D. with the aſſent of Z. F. otherwiſe nor, as I 
conceive. And there alſo another difference is taken, That Damages 
which are to be recovered for Treſpaſs,Battery, &c. cannot be aflign- 
ed over, becauſe they are as yet uncertain; and perhaps the, Aſſignee 
may be a man of great power, who might procure a Jury to give him 
the greater Devnages If a Bond be for performance of Covenants 
contained in an Indenture of Leaſe, if he align the Leaſe, he may af- 
ſign the Bond alſo, becauſe they are concomitants ; and he hath an 
Intereſt inthe Leaſe, and therefore he may ſue the Bond : Bur if the 
x M Cove- 
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Covenants be firſt broken, and afterwards he aflign over the Leaſe, if 
the Aſlignee ſue the Bond, it is directly Maintenance,: but if he —_ 
over the Leaſe, and afterwards the Covenants are. broken, if he ſue 
there it is no Maintenance : Bur if he aflign over the Bond, and reſerve 
the Leaſe in his own hands,and then the Covenants are broken, and the 
other ſue the Bond for the performance ' of Covenants, it is Mainte- 
nance; And to all that Cook agreed. The ſecond Point ; An Zlegis is 
awarded to the Sheriffe, and he extends the Lands, and doth. not re- 
turne it ; Whether it be a lawfall Execution to the party or not? is the 
queſtion. Itis a good Execution, unleſſe the words of rhe Writ be 
conditionall, for then there muſt be a. returne of the Writ 3 as a Firs 
facias mult be returned, otherwiſe the Execution is not well done, for 
it is conditionall, vis. [ta quod babras ptenniam in -curia,. &o. $0.18 it 
of a {apias ad ſatirfaciendum, Ita gitod habeas corpus hic. But an Ele. 
git is not conditional. Yet Kemp the Secondary faid, -That inthe end 
of the Elegit is, Er de eo quod inde feceris nobis, in ditha cancellaria tals 
die ubicunque tunc fuerit ſub Sigillo diſtine & aperte conſtare f acias, te. 
And o is the forme of the Writ in Fitz. Nat. Br. 266.. Taxfield, That 
is true, bur it doth not make the Writ conditionall ; but that -is. the 
Entry of the Court and the Sheriffe, and not the Entry of the Party 
and the Sheriff. 11. H. 4.59. by Hank ford, who was a man of great 
knowledge, and lived in learned times. If the Recogniſee of a Staxute 
Merchant ſueth Execution of it, although the Writ be not returned, 
and the Recogniſee hath Execution, and afterwards the Recogniſor 
purchaſerh-other Lands; and afterwards the Recogniſee comes and 
faies, That the Writ is not returned, and ſues forth another Writ, 
the Recogniſor ſhall have an Amaira querela in that Caſe, and ſhall 
furmiſe in Fa&, how that execution was done by the firſt Writ, and 
yet there. is no Record that execution was done by the firſt Writ. - So 
i9.E.3. Briefe 370. A Writ iſſued to have Execution in forty 
Tas and an Extent was made, and delivered of Lands in forry 
Towns;and theReturn made mention but of Execution in eight Towns, 
and therefore the Party would have had a new Writ; and the- other 
Party was received to averre againſt the Record of the Returne, . that 
the Extent. was in forty Towns. 12. E. 3. Scire facias 117. Upon an 
Etegir the Sheriffe returned extend; fees, and did not ſay, deliberavs ; 
and intruth,he did deliver the Lands in extent, and therefore he could: 
nok have.a new Execution. 20. £/iz, betwixt Celfil{ and Haſtings. 
Colplt had an extent upon the Lands of Haſtings, and the Sheriffe be- 
ing a friend ro Haſtings, did not deliver full Poſſeſſion ro (o/f/4, bur 
gave him Poſſeſſion in one part in the name of allthe others. Haſtings 
continuedPoſleſſion of all the reſt,and being uponEleRion of new She- 
riffs, Co/fil} was not over. hafty to put him: out, for:he was in hope to 


have a more favourable Sheriff: ;: and the firſt Writ was not-returned; 
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and there being, # new Sheriff, he ſued forth a new Writ to have Execu- 
tion. TheDefendant ſaid,That he had before ſued forth the likeWrit,and 
had Execution. And Co/jll ſaid, That the firſt Writ was not returned ; 
and yet the Opinion of the whole Court was, That it was a good Ex- 
ecution, and 1o it was ruled ; but the Caſe was overthrown atterwards 
upon another Point. So the Earle of Leicefter had a Statute exrended 
upon the Land of M". Tas fie/ds Mother ; and it was not returned ; 
and yet when he would have ſued forth another Execution, he could not 
have it allowed him by the rule of the Court, becauſe the firſt Execu- 
tion was a good Execution, although it were tort returned. 15 Eliz. 
It was the Caſe of the Counteſle of Derby, who married the Earle of 
Kent: inan Habere facias ſeifinam in a Writ of Dower, Execution was 
ſerved, but not returned, and therefore ſhe prayed a new Writ, but 
could not obtain it, becauſe the firſt was well executed, alchough it was 
not returned. $0 alſo was the Lord Morleyes Caſe in the Kings Bench, 
in28.£1;z, the Writ was not returned, and yet the Execution was 
well done: And therefore he concluded, That the Execution was 
good. although the Writ was not returned. Ceookcontrary, An E legit 
ought to be returned,and it is void if it be not returned. As to the Caſe 
ore cited of 19. E, 3. which _— 9. E. 3.450. And all the other 
Caſes put out of the old Books, hey are upon extents of Statutes 
and there is a great difference betwixt an E/egir and Extents upon Sta- 
tutes; as I5. H. 7.14. It was agreed, That where a man recovers 
Debt or Damages, or hath a Recognifance forfeit unto him, his Exe- 
cutors ſhall not have Execution, without a Scire facias firſt ſued ; con- 
ary upon & Statute Staple or Merchant ; and the like if the Defendant 
dieth, the Plaintiffe ſhall not have an Execurion by F3e-4 facias againſt 
his Executors, but he muſt firſt have a Scire facias : So if the Conre 
change, as if the Record cometh into the Kings Bench by-Error, and 
Judgement be affirmed ; the Plgintiffe who recovered, ſhall not have 8 
Fiers facias againſt the Defendant, but muſt firſt have a Scire facies : 
But otherwiſe it is of a Statute, like the Caſe of 14. H.7. 15. Br: Exe 
caution 59. The Caſe of 12, E. 3. dothnot ſpeak of E/egir , but of 
Statutes and Exterits. Alſo the E/egir and the Extent differ in 
the Entrie ; for the Elegir hath a ſpeciall and preciſe Entry, as 
Elegit fibi execmtionem, &c, And a man ſhall not have a Capias 
after an Elegit ; as 15. H, 7. is: And _ a ſpeciall Entry of 
Record, it ought to be returned ; for otherwiſe it doth not appear 
that Execution is done; and ſo there ſhall be great miſchiefe, be- 
cauſe infinite Executions may iffue forth. There is not any Book 
in the Law direatly in the Point : But I will put you as ſtrong 
a Caſe + A Jndgement is given upon an Exigent by the Coro- 
nor ; yet by 28. Af. 49. Ifthere be no Returne of the Exigent, it is 


no ſufficient Out-lawry ; and one Pleaded the fame in the plain- 
M 2 tiffe 
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Plaintiffe, and ſaid, thar it appeared by the Record,” and vouched the 
Record : and becauſe the Exigent was not returned, it was not al- 
lowed.-- And ſo was the Caſe of Protter and Lambert, 4 & 5. Phili 

and Iarie adjudged. As to the Reports which are not ekvar 
vouched by Tanfield, eadem facilitate negantur qua affirmantar, ” Upon 
an E legit, if there be-goods ſufficient, the Sheriff is not to meddle with 
the Lands; and if there be not ſufficient goods, yet hee is'not to 
meddle with the beaſts of the plough. It a man have an Authoririe, 
and he doth lefſe then his Authoritie,all is void ; as here the Return of 
the Writ is part of his Authority. As 12.+4ff.24.Ifa man ave a letter 
of Atturney to make Livery and Seiſin to two, and he 'makes itto'one, 
all is void, and he is a diſſeiſor to the Feoffor. So 4.H.7. If he have 
a letter of Atturney to make Livery of three Acres, and he makes onely 
Livery of two Acres, and not of the third Acre,it is void for the whole. 
Alſo the Elegit is, Ynod extendi facias © liberari, quon/g, the Debt be 
ſatisfied : and therefore if the land be extended onely, and there be 
no delivery made of the land , ut renement um ſunm liberam, accordin 

to the Writ, then there is no execution duly done. And in the prin- 
cipall Caſe, there was no delivery made of the land. Jt was ad- 
Journed. 
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_ zanſam brought a Writ of Error againſt Co/bwrie, .upon a Judg- 
ment given in a Writ of Partitione facienda; and divers. Errors 
were aſligned. The firſt Error aflignedwas, That the party doth not 
ſhew in his Writ, nor in his Declaration, upon what ſtatute of Parti- 
tion hee grounds his Attion. And there are two Statutes ; viz. 
the Statute of 31. H.8. chap.1. and the Statute of 32. H. 8: chap. 32. 
And yer hee groundeth his Action upon one of the Statutes. As 
3.9.” 7.5. Where the ſervants of the Biſhop of Linco/z were indicted 
of Murder, co quod ipfi in Feſto Santti Petri (2. H. 7.) felonice apnd 
D. murdraverunt &c. and becauſe there are two Feaſts of Saint Pe- 
ter,” Viz. Cathedre, & Ad vincula , therefore the Indi&tment was not 
good. 21. £:3. One brought a Ceſſavit by ſeverall Precipes, viz. of 
one Acre m D. and of another in S. and of the third in Villa 
preditta.: and becauſe it was uncertain to which, pre47#, ſhall be re- 
ferred, it was. not good. 5. H.7. By. Action upon the Statute 47. 
An Information was in'the Exchequer for giving of Liveries, ' and 
the- partie did' not declare npon_'what: Statute of Liveries ; and 
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Exception, was taken to.it, and the Exception way not allowed, becauſe 
that the beſt ſhall be taken for the King ; bur if it had been in the Caſe 
of a common. perſon, it had not been good. So, if a man bring an A- 
ion againſt another, for entry into his Land againſt tle forme of the 
Statute, .it. is. not, good, becauſe hee doth not ſhew upgn whar 
Statute. hee grounds his Action: . Whether 8. H..6, which gives 
treble damages; or 2. H. 2. which gives Impriſonment, ' and ſin- 
le damages. The ſecond Error which was alligned by Weſton, was, 
That the-Declaration doth ſhew 2x04 tenet pro indiviſo - and doth nor 
ſhew- what eſtate they held pro ingiziſo., And there is a Statute, which 
gives Partition of an eſtate of an Inheritance. viz. 31. H.8. Cap.1. And 
another which gives partition.for years, or for life.; and be dork not 
ſhew in which ot the Statutes it is. Asif one claime by a Feoffment 
of Ceſtwy que nſe, as 4. H.7. is, he ought to ſhew, that the Ceſtuy 
que u{ewas of full age at the time of the Feoffment, &c. for if. 15 BOL 
a good Feoffment, if he be nor of full,age. So, here he ought to (hew, 
that he is ſeized of due an gſtate, of which by the Statute he may have 
a Writ of Partition. For in many Caſes there ſhall be Joynt-Tenants, 
andyet the one ſhall not have a, Writ of Partition againſt the other 
by any Statute. As if a Statute Merchant be rang. ro two; and 
they he for the , execntion upon -1t; I conceive, that the one ſhall not 
have partition againft the. other. So if two-Joynt-Tenants, bee. of 2 
Seignorie, atghthe Tenant.dieth without heir, ſo as the Lands elcheat 
to them, -they are Joynt-Tenants, and yet Partition doth. not lye 
betwixt them by any Statute : Therefore one may be ſeiſed pro indivi/o, 
and yet the ſame ſhall not entitle him ro a Writ of Partition... Shxt- 
tleworth;gontrary. The Statute doth not give any forme of Writ, but 
the:Yyr which was atthe Common Law before; And ' therefore. jc 
is not to be recited, what kind of Writ heis to have. As to The ſe- 
cond point, It is not neceſſary to ſhew the eſtate, becauſe it cannot 
be intended, chat he hath knowledge of the eſtate of the Defendant. 
For; if - one , plead Joynt-tenancy. on, the part of _ the Plaintiffe , 
hee ſhall not ſhew of whoſe gift : but if the Defendant or. Tenanx 
plead Joynt-tenancy of his parr, he ought to ſhew of .whoſi gaft, and 
how. 7.8.6. Pls. Com. Partridges caſe. In a Caſe upon the Statute 
of Maintenance, The Plaintiffe may ſay, That he accepted a Leaſe, 
and ſhall not be forced to ſhew the beginning or the end of it, ,o fox 
what years it is. In the Caſe of the Indi&tment before: ;and the Caſe 
of ſeverall 2--cipes of ſeverall Acres. in ſeverall Tawgs;.that lyeth. in 
the Plaintiffs Cogniſance: Bur here, how can che P aigtiffe know the 
efendants eſtate, becauſe he may change it as often as he pleaſeth ; 
and theretore it,js uncertain ; for if before he, had a Fee, hee might 
paſſe away the. ſame; unto another, and rake hack aneſtare.for years. 
Aiſo the Þlaintiffe bath appeared, and pleaded to che Declaration; 
Les 
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And thereforehe ſhall nor have a Writ of 'Error. 'Gawdy Juſtice, That 
is not ſo; Shartleworth ; True,”if there be matrer of Ertor apparant. 
Gaudy Juſtice, Cannot you take notre of your own eſtate ? Cook. The 
Declaration is not good ; therefore the Writ of Error is maintainable. 
By the Common Law, No' partition lieth berwixt Tenants in common, 
as theſe are. And the Starate of 31. H.8. gives Partition onely of an 
eftate of Inheritance, and preſcribes alfo' that the Writ ſhall be feyi- 
ſed in the Chancery : there he conceived the Ancient Writ is not to 
be uſed. 1 grant for a generall rule, That if a Statute in a new Caſe 
give an ol Writ; he ſhall not ſay Contra formam Starwts, becauſe it 
is not needfull to'recite the Stature, 'vr make mention of it. "And the 
Statute of 32. H. 8. Cap: 32. ſayes, That the Writ ſhall bee deviſed 
npon his, or their Caſe, or Caſes ; If one bring a Writ upon the Sta- 
tute of 31. 2. $. It is not necefſary to ſhew of what eftare he is ſei- 
ſed, bur d# hereditare generally. But upon 32. H.S. he ought ro ſhew 
of what eftate, vis. for years, or for life. As it was in the Caſe where 
Sir Anthony Cook, and Templr, and Wood were parties ; which Caſe is 
in Bendtoes Reports, AMich.7. & 8. £liz, which was a great Caſe 
twice ſtood npon, and argued. And the reafon there is given, That 
every Caſe is not within the Statute; and if at the comnion Law, 
and not within the Stature, the Writ ſhall not be grounded upon the 


Statute. For in the Caſe before, they might have Partition at the 


common Law,as one Co-parcener agzinft the Alienee of the other Co- 
parcener may have. Alſo he faid, Thar ſeveral} Judgerents are to be 
given as the Caſe is, upon the ſeverall Statues: for the Judgement 
upon the firſt Statute of 31. H.8. of Inherirances is, Sit firmaparrieie 
in perperunum'; bur upon the Statute of 32. H 8. it is not fo; for udg- 
ment given upon that Statnte ſhall not bind him in the Rev on ; 
for theres a Proviſo in the Statute in the end of it, Thar Partition 
made by force of that : Statute ſhall not be prejudiciall or hurtfull to 
any perſons, other then ſach who be parties to the ſajd Partition, their 
Execurtors, or 'Aſfignes. But here it is obſerved, That by intendnient 
he cannot have knowledge of his eſtate. A»/w. That is at” his peril; 
For if he cannot have knowledge of his eftate, there cannor'be any 
Partition upon any of the Statures. If he will have benefir of the Sta- 
rate, he ought to ſhew' that he is within the Statute ; and if he can- 
not ſhew ir, then it: maſt remaine at' the common Law. But it hath 
been objetted, that we have confeffed the Declaration to bee good 
becauſe we ' have aopenes and pleaded!'T anſwer, That if the De= 
claration want' fabſtance, it ſhall never bee made good” by Plea' 
or Confeffion, Bur if it want circumſtance, that perhaps may 
bee made good by pleading, or confeflion. Tavfe/d contrary. 
Two principall things are alleadged for Erronr ; That the 
Declaration is uncertaitic in the Eſtate , and that it is uncertaine 
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in.,the Statute, I may know-my own Eſtate, but not the Eſtate of 
my Companion, for it is uncertain, and he may fecretly change it when 
he pleaſerh. But then Cook (aid, It muſt remaine as at the common 
Law. JTtane? Then farewell Statute ; for it may eaſily be defrauded, 
and no uſe of it ; for if I cannot know the Eſtate, T cannot have an A- 
tion upon the Statute ; but -our Caſe is better, for our Caſe is, that 
recufat facere partitionem contra formam Statuti in hoc caſu proviſam : 
ahd thar is accotding to the Statute ; for be the' Eſtate an Eitate of 
Inheritance, Free-hold, or Leaſe for Years, we leave it indifferent 
ro be referred to the conſideration of the Law ; and according as our 
Caſe ſhall fall out. Alſo it is but an Incertainty, and you have plead- 
edtoir, andtherefore it. is no Error ;. but I grant that if it were mat- 
ter of ſubſtance, that it were Error. Yet F:rz. Nat. Br. 21. d. In a 
Wrir of Entrie Sur 4iſſes{3,if the Originall Writ want theſe words, viz. 
Duam clamat eſſe jus & hereditatem ſwam : If the Tenant do admit, of 
the Writ,and plead to the Action,and loſerh, he ſhall not aſligne the 
fame for Error, becauſe he hath admitted the Writ to be good by his 
Plea.” © So in Detinue of Charters concerning Lands, if the Phaintiffe 
in his Connt or Declaration doth not declare the certainty. of the 
Land, &c. if the Defendant doth admit of the Count or Hedars 
tion, and-plead,the Declaration is made good. As to the Judgement, 
If the word TInperpetwnrs be 1n it, either in the one Caſe or inthe other, 
it ſhall be conſtrued, to be but during the Eſtate. Ina Writ-of Parti- 
tion rhere are two Judgements ; the firſt, That Fier Parzitio ; Second- 
, When the Partition is made and returned; the Judgement is, 'That 
et firma & ftabilis Partitio. Gawdy Juſtice, The Writ is to. be deyi- 
fed upon his or their Caſe or Caſes, therefore the Party:ought to ſhew 
his Cafe in ſpeciall, and what Eftate he hath. And it is no an{wer,thas 
he cannot know the Eftate of the Defendant: for in'a Precape at the 
common Law, he ought to take notice of the Eſtate of the Tenant, or 
otherwiſe his Writ ſhall abate for the miſpriſion of it z Sor if he bring 
it againſt a Termor it is not good. And if the Statute of 31, H; 8. 
had only been made, and not the Statute of 32.H. 8. If he had brought 
4 Writ of Partition upon the Statute; he ought to have ſhewed that he 
had an Fltate. of Inheritance againſt whom he brought the Writ. St 
Juſtice agreed with Tanfield in & whole. Gawdy was ſtrongly of the 
other fide, Thar he ought to ſhew within the parview of which Statute 
he was; and ifhe will enable himfelf by Law to bring the Writ, he muſt 
enable himfelfe ro be within the Law. And he ſaid, That Temples Caſe 
was. adjudged , as: it was accordingly vouched by Cook befoge, 
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* Mich. 28,29. Eliz; m-the King's Bench, 
g8 Dennis and TukNeR's Cale. 


N Action was brought- upon the Statute of 5. Eliz, for Per- 
IX jury ;- and the Plaintiffe did jdeclare, That where an Adcion of 
Debt was brought Hil. a/timo preterito, 27. E lizabeth whereas in 
truth the Aion in which he was perjured was, Hil. 28. Eliz, Andſo 
the recitall-did miſfe the Record. Bart/es..argued. upon the Caſe, put 
in Lricejtes and- Hvydon: Caſe, ih P /owdens, Commentaries, where, time, 
place; and ainhber;- ought to be obſerved, otherwiſe all is void; alſo 
he ſaid, Tharif the party ſhould recover here, upon a Perjury, com- 
mitted upon a Record of 27.E/iz. and ſhould alſo recover-in another 
Action upon the Statute of 5-#liz.. for a:Perjury in an Aion, begun 
28: *£1;z.. that he ſhould be double: charged: '/..Cook,., He. cannot, bee 
double charped;>for it is betwixt the ſame, Parties, and in the ſame 
Cauſe: 'and ofily @ Circumſtance'is miſtaken. Clench Juſtice, It is need- 
fallroſhew in what Action the-firſt Perjury was committed; for if hee 
ſay in Treſpaſſe, whereas in truth it was 1n Debt, all is naught. Gaxzdy 
Juſtice, If no Action be alledged,;he cannot ſue, uppn the Statute of 
5. Eliz, But:the Caſe was pot ai ſpeciall Y.erdift, -ang. the Verdi 
did find that the Action was rought.at another” time.then- any of the 
Partiehad alledged: And that Variance was firſt found by Verdi&, 
and no'niention'made of it before; and therefore Cook faid it was 
void; for he ſaid,; That by.the book of 22. Aſſ.17. The Jury cannot 
find aty other thing then. the Parties have alledged : For there the Jury 
found's-dying' ſeiſed after Judgement in a Recovery ; whereas a dying 
ſciſed was alledged, and did not ſay after 4 Recovery. 


| '- Mich: 28,29. Eliz, in the Kings Bench. | 
99 EGLINTON and AuNSELL's Caſe, 


T* an Acion-upon the Caſe for Words ;. the words were.theſe, Thoy 
art a Coſening Knave,. Crowner, and_ haſt coſeged many: of thy 
Kindred of theif Lands. Cook, It is adjudged, That Coſener will bear 
no Aion ; for the words are too generall. And the word | Coſener] 
doth not go to the Office in the Principall Caſe : alſo the word [ Coſe- 
ning] is a word abuſed ; 30. H. 8. Br. «Attion upon the Caſe 104. 

Falſe 


- 


Eglinton aud eAmnſes Caſe. F 39 


Falſe perjared man bears an Action ; bur falſe man without] Perjured] 
wil bear-no Action, and is nothing ele. but falſe and traudulent. 
Therewhs a'Caſe, asCo%% faid, berwixt Oſborneand Frittell; You did 
robb me, and took away my Evidences and a Sub pena, And it was 
ruled, That rio Action did-lie for them: And there it was holden, 
That the word [And] was a Copulative. K:7+y.*s Caſe, Thou art a 
crafty coſening Knave, and haſt coſened many of thy Kindred : Ad- 
judged not Actionable, Smagg Serjeant contrary, That the Aion li- 
eth;for he faid, That a-Crovmer is ſworn to do hfs Office; and if he . 
be falſe and deceitfull in his Office, then he is forſworn ; and the word 
[And] here begins a new ſentence, and doth not expound the prece- 
dent words, as the words|[ becauſe} or Lin that] &c. Clench Juſtice 
If the word Cofener had been left our, it had been a cleer Caſe that the 
words would not have botn an Aftion : Andif one do call him coſen- 
ing Crowner, it is cleer, the words are Actionable. Gandy Juſtice, 
Weareto go ſtrongly againſt theſe kind of Actions: If the words 
[Cofning] ſhall go and extend to the word Crowner, then cleerly 
1n Aﬀion doth lie, in reſpect of the Office : And then if | And and 
all the hibſequent words had been left out, yetthe Action would lie. 

Sxit Juſtice, If there were words ſufficient before rhe word [And] ro 
maintain an Action, the ſubſequent words ſhatl not overthrow thoſe 
that went before: But ifthe words had been, Thou art a Coſening 

Knave,Crowner, in coſening of thy Kindred ; the Aion had not been 

maintainable+ / but the-word [ And ] is not a word _— as the 

word [In] is. The betrer Opinion of the Court was, That the words 


were not Acionable. 
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Man brought an Aion upon the Caſe for ſpeaking theſe words 
A of him, viz. He hath aided Pirats, contrary to the Lawes of 
the Realme, and againſt a Proclamation in that behalfe. Snag ſaid 
That the words are-not Acionable, becauſe there wants the word 
[ Scienter ] for an honeſt man may unwittingly do ſo : And if a 
man chargeth one in an Action upon the Sratute of 5. EZ{.2aberh, 
and declare that he ſaid, That he was perjured, contrary to the 
forme ofthe Statute; hee alſo ought to ſay, That hee gid it wil- 
lingly and corruptly. (ok, True, if a man bring an Action upon 
the Statute of 5. Elizabeth. But if he ſaith, Such a one is a perjured 
man generally, an Aion upon the Caſe will lie, without ſaying wil- 


lingly and corruptly. Alſo thoſe words, viz. [Contrary to the Lawes 
of 


go V Mich. 28,29. Eu1z. 


of the Realm) do.imply Scienter ; for if it were not Sciexter, it could 
not be contrary to the Lawes of the Realme. Clexche Juſtice, I con- 
ceive that the word-[ Scienter] is a materiall word in this Caſe ; and 
vouched the Lord Shandoes Caſe, where one ſaid, That he was a main- 
tainer of T heeves,. and it was adjudged that the Action would lie. It 
was-one Sidenhams Caſe, Where one ſaid, That a Robbery was done, 
and that ſuch a one ſmelt of it; and an Action was brought for the 
words, and adjudged, That an Action would lie. And the words here 
are as forcible, as if he had ſaid Scienter ; and the Caſe was adjourned 
for the ſearch of preſidents untill the next Terme.. 


—_— 
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Mich. 28.29. Eliz, in the Kings Bench. 


FOI 
T* two men be partners of Merchandizes in one Ship ; and one of them 
appoints and makes a FaQtor of all the Merchandizes ; It was mo- 
ved by Godfrey, and not denyed by the Juſtices, That both of them may 
have ſeverall Writs of Account againſt him, or they may joine in one 
Writ of Account,ifthey pleaſe.  Zxere of that. 


Mich. 28,29. Eliz, in the Kings Bench. 


IOZ 

Man made a Contra® with another man, when he dwelt in the 

City of Loydon ; and afterwards he who made the Contra went 
from the City and dwelt-within the ciwque Ports;and he being afterward 
impleaded in the Kings Bench upon the Contract, claimed the priviledg 
of the cingue Ports; which according to 12.E.*4. is, That thoſe of the- 
cinque Ports ſhall not be ſued elſwhere then within the c5que Ports. Swit 
Juſtice ſaid,. That that was true, for any matter or cauſe ariſing within 
the:cingue Ports : But otherwiſe, if a man do enter upon a-Bond of One 
huadred,or One thouſand Pound, and then go- and dwell in the cinque 
Ports;perhaps ſo the Obligee might loſe his Debr. And it was adjudged: 
That the Defendant ſhould not have Priviledge. 
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Mich. 28, 29. Eliz. inthe Kings Bench. 


103. Sir Jervis CLirTON's Cale. 


N a 20 Warranto. The Information was, That where the De- 
fendant was ſeiſed of a Mannor, and of a Houſe within it, Thar 
he claimed to have a Court or View of Frankpledge infra meſſnaginm 
preditum; and further it was, that Ssne aliqus Conceſſione ſive on. ery 
tate uſurpavit Libertates prediftas. The Defendant pleaded, Thar 
Nox uſurpavit Libertates predift* infra Meſſnagium prediitum, modo 05 
forma,. Piggot, The Plea is not good; for the naturall Anſwer to a 
Duo Warranto is, either to Tlaime or diſclaime, and he doth do nei- 
ther ofthem ; And ifa man will tender a generall iſſue, he ought ſo to 
tender it as the Nature of the Aion doth require. That he was never 
ſeiſed after time of memory is no plea in Reſcous. In Debt reis arere, is 
no plea, but he ought to anſwer to the Deber. The ſpeciall matter al- 
ledged in the Action, ought to be anſwered, andthe penerall not to 
be pleaded ; as it is pleaded here, Non nſwrpavit, &c. as in 21. Ez. 
Detinue of Charters was pleaded in a Writ of Dower ; and ſhe ſaid, 
That ſuch a one was ſeiſed, and did enfeoffe her, and her Husband ; 
and ſo the Deeds did belong unto her. The Partie ſhall not traverſe, 
chat they did not belong unto her ; but muſt anſwer unto the ef] peciall 
matter ;- viz. the Feoffment. Alſo he ſaid, nod nor nſurpavit, ec. 
infra AMefſuaginm prediftum ; where he ought to have ſaid, [rfra 
Manerium prediftum. An Account was brought upon a Receipt for 
ſeven years, and the Defendant pleaded to two of the years; and iſſue 
was joyned uponit: Andit was adjudged error. Goafrey, He ought 
ro ſay, Non #{nrpavit Libertates prediitas, nec tarum aliqurm : for he 
ought to anſwer ſingu/atim, as 4. H.7. Where one was bounden. 
that hee, and his ſervants ſhould keep the Peace ; he ſhall not ſay 
generally, that he and his ſervants have kept the Peace ; but he ought 
to anſwer for every one particularly ; So here he ought not to anſwer 
generally, Non uſurpavit Libertates preditas, &c. withour ſaying, 
Nec earum aliquam. Alſo it is naught, becauſe he ſaith, Non u/x-pavir 
infra Meſſnagium preditum, &c. For although it be ſufficient. for us 
to ſay, nod nſurpavit infra HMeſſnagium predittam ; becauſe if hee 
hath ahve upon any part of the Mannor, U/wrptvit infra Mane- 
rium; yetitis not good for him to anſwer ſo: for if he hath uſurped 
in, any part of the Mannor, although not in the Meſſuage, it is ſuth- 
cient forus: as 33. H.8. Br. Traver« /ans ceo. 367. Information was 
in the Exchequer, eo 90d the Defendant = bought certaine Wools 
N 2 of 
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Of .N. contra formam Statuti, where he is not a Draper, nor was 
a Draper: It is no iſſue, that he did not buy them of /, N. but hee 
ought for.to anſwer, that» he did not buy them #:0aa &-- forma, For 
whether he bought them of. N. or of 78. it 15 not materiall, for 
that is not traverſable; but the buying contrary to- the forme of the 
Statute is the, matter traverſable :- Beſides,he-doth.not anſwer, that he 
hath theſe Liberties Conceſſione, or Authoritate Regia. And it followes, 
neceſſarily, That if he hath them. not: by-Royall Authority, that th 
he hath uſurped them: as 3; H:6, and 33. H. 6. One alledged A 
Deviſe, that the Lands were dewiſable in ſuch a 'Fown, &c. '-Aind! the 
other pleads, That the Lands are not deviſable; itis no plea, becauſe 
he doth not anſwer to the Cuſtome of the Town: So. here hee pleads, 
Fon uſurpavit, but he doth not anſwer, Whether-|he hath. them 
Anthoritate Regia, : or not. Copk.,; Fhe Queen demands Yo Warran- 
to.? He ſayes, Non «ſurpatiit,, Doth r6tcthat anſwer the. queſtion 2 
Doubtleſfeit is a,djre&t Anſwer : as 3. E.3. [tin.Norsb If he doth not 
uſe any Liberty, a;2#o Warranro. doth not-lie.. Andas- to that ObjeRi= 
on,. That he ought to anſwer, dire&ly to your queſtion, tt is not ſo; for 
31; E. 3, Yaucher. I-may vouch ina 2#o #arranto, yetthere Ido not 
direfly aphyer to, your queſtion, So.in.7empore, <1. ibidem, in a-Jauris 
#(r«m,.1s a, Queſtion, Who hath right; -- he is-not bound direRiy.to- 
apſwer the queſtion. 17. E.3. he may plead the generall iſſue. And it 
is a,generall rule : Where a thing is materiall, without which you: can= 
not havean Action ; that. there I may traverſe it-; as 8. H.6.and 21. H.6. 
ypon the Statute of Maintenance. Ne maintrina pas, is a good:plea, 
and 'yet it doth not anſwer to the ſpeciall. matteralledged. And upon 
Non »(urpavit, all the ſpeciall matter may be given.in evidence. 14.H.4. 
Where one is charged as Bayly of a Manor, Curam habens + admini- 
ftrationem bonorum ; there it 15a good plea to ſay, That he was not his 
Receivor mode & forma; and that'ſhall go- to the goods as well as to- 
the Mannor : and ſo is 49. E,3. But it was objected, That the iſſue is 
multiplex and uncertain, for he might uſurp by Mi/»ſer, or non uſer ; 
becauſe it had been uſed, and now it.is not uſed ;. To that I anſwer ; 
That upon Nox.i»truſ;r, or Not guilty ; he may givein-evidences 100. 
titles; and the Court: might. be enveigled: therewith as well as in 
this iſſue. . But then it was objected, That he ought to ſay, Noy ulurpa- 
vit Libertates preditas, nec earum aliquam. I.aniwer, That he ought not 
ſo todo; forifa Yuo Warrants be brought of 100. Manors, or Liber- 
ries * Non #ſurpavir modo & forma goes to them all. And he ſhall nor 
ſay, Non #ſurpavit tm hoc, nec tn itlo, nec inillo; The book __ vouch- 
ed by Godfrey,. 33, F.8. of buying of Wools of 7.S. is not Law - Bur 
then it was further objeted, That he doth nat anſwer whether he hath 
them Athoritate Regja, or not ? To that T anſwer, That is anſwered in 
theſe words, Meds & forma. But now let us ſee. if the Information be 


- g00d.. 
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g00d,or not. For it was ſhewed, that the Defendant was ſeiſed of a Ma- 
nor,within which there is an houſe, within which houſe he claims to have 
a Court with-view of Frankpledg,and toſummen the Tenants ad candem 
Curiam; and this is uncertain, where he ſaith, ad eandem Cnriam : for 
there are two alledged before, and therefore it is uncertain to which it 
ſhall be referred. Alſo he faith, that he claimeth to have a Court,and it 
may-be it is a Court of Pipowders,or Torne; as 10:E.4.15. Where it.is 
faid That: an Indi&tment was taker at the Court or view- of Brank- 
pledg,and there holden.itrwasnot-goad;; for it canngt. be-intended what 
Court. And as to that; that he ſayes,that he clayms to have a Court &c. 
infra Meſſuagium prediitum, &c. and to call twelve men to it, and 
chat theſe twelve men,ought.to be of the. Jury : there-is an ancient 
Reading which goes under the name of Frowicks Reading upon the 
Statute of 2»o Warranto: And there it is holden, That a 2#o War- 
ranto doth not lie of the claim:oÞ a thing which cannot be claimed ; 
as: toclaim Felons: goods, or: to: pardon Felons: for thoſe are things 
which lie onely-in-point:of Charter; If tlie-claim be within: the Met. 
ſuage, then he cannot call-men out-of the Meſſuage'; as if he claime 
- within the Manor, hee cannot call men out of the Manor. But a man 

may have a Leet belonging to a- houſe, or within a houſe. Sit Ju- 

ſtice, It is Habere & tenere infra HMeſſuagium prediftum : and that he 

may well do. A 2x0, Warramo contains but two things init : Firſt, 

it 15 «demanded quo Warranto hee claymes ſuch: Liberties. ' Secondly, 
It chargeth him with a tortious uſurpagtion of them. And here in 
the principall Caſe: he hath anſwered to the uſurpation of them ; but 
hee doth not anſwer, nor ſhew by what title he clayms them. And the 
like Caſe was adjudged here in this Court; That Now aſurpavit 
wodo & forma was no ſufficient Anſwer. The Caſe was adjourned 
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Leaſe was made to-A. B.and C. upon Condition that:they nor 

any. of them ſhould alien without licence : And the Leſſor made 
a Licence that A. B. or C. might alien : the ſame is a good licence, not- 
withſtanding the uncertainty ;- and thereby they have ſeverall autho- 
rities to alien : As a Letter of Atturney to A4.or B. to make Livery ; but 
a gift to 4. or B. is void for the uncertainty.- But if a licence beto 4, 
and B.or:C. ſome conceived that A. or B; might alien ; but not C. Ee 


e» conver 0, 
Mich, 
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TFT was agreed by the whole Court, That a Partition made by word 
|| betwixt Joyntenants, is not good. See Dyer 29. Pl.134. and 350. 
P1 20. doth agree; and ſee there the reaſon of it. 
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TT was holden by the whole Court, That if the Father do deviſe 
Lands runto his Son and Heir apparant, and to a ſtranger, that ir 

is a good Deviſe ; and that they are Joyntenants for the benefit of 


the Stranger. 


= _— 
— — 


Mich. 28,29. Eliz, in the Common Pleas. 


106 FuLLER's Caſe. 


A. Promiſes unto the eldeſt ſon, that if he will give his conſent 
that his Father ſhall make an Aſſurance unto him of his Lands', 
that he will give him ten pounds: Ifhe give his aſſent, although no 
aſſurance be made , yet he ſhall maintain an Aion upon the promiſe. 
But at another day Periam Jultice ſaid, that in that caſe the ſon ought 
ro promiſe to give his aſſent, or otherwiſe A. had nothing, if his Da 
would not give his conſent, And ſo where each hath remedy againſt 
the other, it is a good Conſideration. In Hilary Term after, Fenner 
_ in arreſt of Judgment upon the ſpeciall Verdi&t, That becauſe 
that the Aſſumpſit is bur of one parr, and the other is at liberty, whe- 
ther he will give his conſent or not ; that therefore although that hee 
do- conſent, that hee ſhall not recover the ten pounds.- Alſo he ſaid, 
That the promiſe was, that if hee would give conſent that his Father 
ſhould make aſſurance ro him : and here the aſſurance is made to A. 
to the uſe of the Defendant and his Wife in taile, ſo as it varies from 
the firſt Communication ; and alſo it is intail. Shwrtleworth contrary ; 
tm as much as he hath performed it by the giving of conſent, then when 
he hath performed. It is not to the purpoſe, that he was not tyed « a 

croſle 
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croſſe Aſſumpſrtodoit ; but if he had not given, his conſent, he 
ſhould have nothing. Art length Judgment was given for the Plaintiff. 
And Periam Juſtice {aid -in this Caſe, That if a covenant be to make an 
Eſtate to A. and it is madeto B. to the uſe of A; that he doubted whe- 
ther that were good or nor. 


MO 
—— 
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Man ſeiſed of two Cloſes called Bl. Acre, makes a Leaſe of them 
rendring Ten Shillings rent : The Leſſee grants all his Eſtate in 
one of them to A. and inthe other to B. The Leſſor doth deviſe all his 
Eand called Bl. Acre inthe tenure of 4: and dieth. The Deviſee brin 

an Action of Debt for the whole Rent againſt the firſt Leſſee. And the 
Opinion of the whole Court was, That the Acton would not lie, be- 
cauſe they conceived, That but the Reverſion of one Cloſe paſſed, and 
alſo that the rent ſhould not-be apportioned-in that Caſe, becauſe a 
termeis out. of the Statute ;, and a Rent reſerved upon a Leaſe for years 
ſhall not be apportioned by the'a&t of the Leſſor ; as where he takes a 
Surrender of part of it. But otherwiſe by Act in Law ; as where the 
Tenant maketh'a Feoffment in Fee of part ofthe Land, and the Leſſor 
entreth. - And at another day Anderſon Chief Juſtice ſaid, That if the 
Leſſor of two Acres granteth the. Reverſion of one Acre, that the 


whole Rent is extinct. 


—— —— — 
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| Leaſe for years is made of Land by Deed rendring Rent; the 
A Leſſee binds himſelfe in a Bond of Ten Pound to perform all Co- 
venants and Agreements contained in the Deed ; the Rent is behind , 
and the Leſfor brings an Action of Debt upon the Bond for not pay- 
ment of the Rent ; the Obligor pleads performance of all Covenants 
and Apreements; the Leſſor ſaies, That theRenr's behind ; it was hot- 
den, That it isno-Plea for the Obligor to ſay, That the Rent was ne- 
ver demanded : But in this Bar he ought to have pleaded; That he had- 
performed all Covenants and Agreements, except the p_ of 

0 


the Rents. ,And as to that, That he was alwayes ready to have paid - 
j- ib. , 
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ir, if any bad come to demand it; buras the firſt Plea is, it was held 
not to'be.good. And as to theidemand of the Rent, 'the Coutt'was of 
opinion, That it was'to be Yemanded, for'thepaymentiof che Rent is 
contained'in- rhe word [| Agreements] and mnotiwthe word \ Cove- 
nants] : and then ifhe be not to pertorme the Agreements in other 
manner then is contained in the Deed; of that agreement the 
Law ſaith, That there ſhall be a demand of the Rent : Bur if the Leſ- 
ſce be particularly expreſſed by.covenantTo,pay the Rent, there he is 
bound to do it without any Demand. | 


Mick. 28,29. Eliz. in the (ommon Pleas. 
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Homas Hollenſhead broaght Debt againſt Ralph King upon a Re- 

covery in a Scire facias in London,upon a Recognizance taken im the 
Inner or Ouſter Chamber of London ; and doth not ſhew, That it is a 
Court of Record ; and that they-have uſed to take Recogniſances and 
Exception was taken unto the Declaration, 'and a Demurrer upon it; 
and divers Caſes put, That- although that the Judgement be void, 
that yet the Execution ſhall be awarded by Seire fatias, and the part 
ſhall not plead the ſame in a-Writ of Error. But Pearvam Juſtice 'to 
this difference, Where Execution'is ſued'upon ſuch a Judgement, :arid 
where Debt is brought upon it: for in Debt -it behoves the Party that tre 
have a good Warrant and ground for his Aion, ' otherwiſe he ſhall 
not recover ; but upon a voidable Judgement he ſhall recover, before it 

| be reverſed, | 
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= a Replevin, the Defendant did avow for Damage Feaſans by the 
commandment of his Maſter the Lord Cremwell : The Plaintifte by 
way of Replication did juſtifie the -putting in of ;his Cactell mto: the 
Land, in which, &c. by reafonthat the Towne'of N. is an ancient 
Town, and that there hath beena ufage, time out of mind, That eve- 
ry Inhabitant of the ſame Towne had had common for all his cattel 
Levant and Couchant in the ſame Town ; and fo juſtified the putting 


in 
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in ofhis.cattell.. The Defendant ſaid, Thar- the houſe in which» h© 
Plaigtiffe did inhabite in.che fame. Towne,  and-by reaſon of. Reſidency 
in which houſe he claimed common,was a new houſe built within 3e- 
ears, and within that time there had not been any houſe there ; and up- 
on that Plea, the Plaintiffe did demurr in Law. Shwrtleworth Serdeant 
for the Plaintiffe, That he ſhall have common for cauſe of: Reſiance in 
that new houſe z andthe Reſiancy is the cauſe and "not "the Land, nor 
the Perſon ; and to that purpoſe he cited 15. E. 4. 29. And he agreed 
the Cafe, That if the Lord improve part of the Common, - that heſhall 
not have common for the Reſidue, becauſe of the ſame Land newly 
improved; for he cannot preſcribe for that which is improved by by; 
2.But here he doth preſcribe not inthe perſon, or in,or for a new th ing ; 
but that the uſage of the Towne hath been, Thar the Inhabitantsſha ll 
have common, and that common is not appendent, nor appertinent, 
nor in groſſe, by Needham 37 H. 6. 34.6. Belides he ſaid, Thar if the 
houſe of a Freeholder who hath uſed co have ſuch common fall down, 
and he build it up again in another place of the Land, that he ſhall have 
common as before. And he put a difference betwixt the caſe of E ſto» 
vers, and this Caſe ; where a new Chimney is ſet up, for that ma kes a 
new matter of charge-: and he much ſtood upon the matiner of th Pre- 
ſcription. Gaudy Serjeant contrary, and he took Exception to the Pre- 
ſcription ; for he ſairh,that it is a4r:r2q»a villa, and doth not ſay time 
out of mind; and ſuch is the Preſc:iption in 15. E. 4. 29. a, andif it be 
not a Towh.time out of mind,&c. he cannot preſcribe that he hath u- 
ſed time out of mind, &c. And he faid, That if it ſhould be Law,that e- 


, veryone'who builds a new houſe ſhould have common,it ſhould be pre- 


judicial! to the Ancient Tenants, or impaire the common : And ſo one 
who hath bur a ſittle land might build 20 houſes,and ſo an infinite num- 
ber,and every houſe ſhould have common, which were not reaſon An- 
der/on chief Juſtice, He who buildsa new honfe cannot preſcribe in'com- 
mon, for then a preſcription might begin at this day,which cannot be ; 
and he inſiſted upon the generall loſs to the ancient Tenants. Per iam 
Juſtice, If it ſhould be Law, that he ſhould have commor, then the be- 
nefit of improvement which the Statute __o- to the Lord ſhall be ta- 
ken away by this means by ſuch new buildings,which is not-reaſon : So 
as all the Juſtices were of opinion, That he ſhould nor have common:but 
Judgement was reſpited untill they had copies of the Record. And 
Hillary Term following, the Caſe was moved again ; and «Anderſon 
and Periam were of Om as they were before, and for the ſame rea- 
ſons. But Windham Jultice did incline to the contrary : But they did all 
allow, That he who new bulids an old Chimney ſhall have Eſtovers, 
ſo a houſe common. So if a houſe fall down,and the Tenant build it up 
again in another place. Periam,If a man hath a Mill and a Watercourſe 
time out of mind, which he hath ufed to cleanſe; if the Mill fa,l 
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down;. and he fet up a new Mill, he ſhall have the liberty to cleanſe 
the Watercourſe ashe had before. And that Terme Judgement was 
given for the Defendant,to which #indham agreed. 


OY 
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| & 2 Replevin, the parties were at Iſſue upon the Property, and it was 

found for the Plaintiff, and Damages intire were aſſeſſed; and not 
for the taking by it ſelf, and for the value of the Cattell by themſelves; 
for the Judgement upon that is abſolute and not conditionall ; and alſo 
if the Plaintiffe had the Cattell, the Defendant might have given the 
fame in Evidence tothe Jury, and then they ner bave aſſeſſed Da- 
mages accordingly, viz. but for the taking. un 


Mich.28,29. Eliz, inthe (ommon Pleas. 
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A. bargaines with B. for twenty Loads of Wood, and B. promiſes 
to deliverthem at D. ifhe fail, an Action upon the Caſe lieth. Burt Pe- 
riam Juſtice ſaid, That upon a ſimple contract for wood upon an impli-; 
cative promiſe,an Action upon the Caſe doth not lie. Rodes Juſtice, If 
by failer of performance the Plaintiff be damnified, to ſuch a ſum ; this: 
Action lierh. | 


Mich.28,29 Eliz, in the Common Pleas, 
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 & Leaſe of Lands is made excepting Timber-Woods, and Under- 

woods, And the "am was, Whether Trees Sparſim growing 
in Hedge rowes and Paſtures, did paſſe. And difference was taken 
betwixt Timber-wood being one Wood, and Timber Woods being 
ſeverall "Words (although it bee Arbor dum creſcit, lignum dum 
cyeſcere neſcir ) yet in common ſpeech that is ſaid Timber, which 
is fir to make Timber. Then it was moved, Who ſhould have the 
Lops and Fruits of them, and the Soile after the cutting of them 
downe ; and alſo the Soile after the Under Woods ; and AS to 
that, a difference was taken, where the words are generally, All 


woods ; 
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woods; -and where they are his woods growing. Andin ſpeaking 
of: rat" caſe, atiorher caſe vas moved: viz. It 4 ſtranger cut down 
woods ina Forteſt, and there” is no fraud or <olluſion betwixt him, 
and the owner of the Land ; Whether the King ſhould have them, or 
the owner of the Soile > And it was hotden, That the owner of the 
Soile ſhould have them ; ard yet the owner could-not cut rhem 


downe, 'but is to take them by the Livery of one appointed by 
the Statute. L-0 


Yd 
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A. makes a Leaſe of Landsto B. for ten years, rendring rent. And 
B. covenants to repaire , &c. Afterwards A. by his Will, devi- 
ſeth, that B. ſhall have the Lands for thirty years atter the ten years, 
under the like Coyenants as are compriſed in the Leaſe. Fenzer moved 
it asa queſtion, Tf -by the Deviſe thoſe which were Covenants in the 
firſt Leafe, ſhould be Conditions in the ſecond ; for they cannot bee 
Covenants for want of a Deed; And if they ſhould not be Conditions 
the heir of the Leſfor were without remedie, if they were not performed, 
A Deviſe for years paying ten pounds to a ſtranger, is a Condition, 
becauſe the ftranger hath no other remedy. Gaza Juſtice, By the 
Devife to him to do ſuch things as he was to do by the Leaſe, makes 
it to be a Condition : which was in a manner agreed by all the other 
Juſtices. Yet Periam and Rodes Juſtices, ſaid, That the firſt Leaſe was 
not defeiſable for not performance of the Covenants ; nor was it the 
intent of the Deviſor, that the fecond ſhould be ſo, notwithſtanding 
that his meaning was, that be ſhould do the ſame things : Periam, 
The Covenant is in the third perſon, viz. Convenram, & Aggreatum 
eft. And ſee 28. H. 8. Dyer, where the words, Non /ices to the 
Leſſee to aſligne, make a Condition. 
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A. being Tenant in taile of certain Lands, exchanged the ſame 
with B. .B.entred , and being ſeiſed in Fee of other Lands, devi- 
ſed ſeverall parcels thereof to others, and amongſt the reſt a particu- 
lar eſtate unto his heir ; Prov/o, _— he do not re-enter nor claim any 

2 of 


190 . 'Phymptor's Caſe. 


of -his.other Lands in the deſtruction of his Will. And if he-do;';that 
then the -eftare=in*rhe "Lands deviſed-to him- to -ceaſe.'- 4; dieth, 
"bis. iſſue entreth into the Lands in taile, and waives the Lands 
taken in. Exchange; and before any- other_entry; the -heir- of 'B; 
enters upon the Land which was given in Exchange ; and the -0- 
pinion of . the whole Court was.,, That it, was no. 'breach| of 
the Condition., - becauſe. that was | not-the : Land of the Devi- 
for at the time of the deviſe; therefore, it was out of -the; Con- 
dition. 


— _ 
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I16. PLYMPTON'S Caſe. 


N Action of Debt was brought by one ; P/ympren and his wife; 

Executors of one Dorringrex, upon a, Bond: with Condition to 
perform Covenants, of an Indenture of Leaſe, whereof, 6ne; Cove- 
nant was, That he ſhould pay wy ſhillings yearly. at the Feaſt.of the 
Annunciation, or within fourteen days after. And the breach aligned 
was for not payment at ſuch a Feaſt in ſuch a year. The Defendant 
ſaid, Thar hee paid it at the Feaft; upon which they were at iſſue. 
And upon evidence given to the Jury , ir.appeared, That the: 'ſame 
was not paid at the Feaſt , but in eight dayes after it, was: paid. 
And the opinion of the Court. was, That by his pleading, that hee 
had paid it at ſuch a day certain, and oh Fug that for a ſpeciall. 
iſſue, That hee bad made the day part of the iſſue, and- then 
the, Defendant ought to: have proved the payment. upon the ve- 
ry day, But if the. Defendant had pleaded ,. That hee - paid: it 
within the fourteen dayes, wiz, the eighth day, &e. that” had. 
not.. made the day parcell of the iſſue ; but then hee might have 
given evidence, that he paid it at. another day, within the four- 
reene dayes : Then for the Defendant it was moved, That the 
Plaintiffe had-not- well -afligned the breach-;- in ſaying that he had- 
not. paid it at the Feaſt ; without ſaying, Nor within the fourteen 
dayes. | But: the Court faid, That'the Jury was ſworn at the Barre, 
and bid the Councell proceed and give in their evidence ;, for the 
time. to. take exception was pat, 11 
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| {A the opinion; of 2hderſo» Chicte Juſtice,” tid ſo exitred by the 

Court” Thar if a Copie-holder* doth furterder to/ hint who hath 
a Leaſe for years of the; Mannor, to the uſe of the ſame Leſſee,” That 
the Copie-hold eſtate is extin& : For the eſtate in the Copie-hold is 
not of rig but an eſtate at will, although that- cuſtome- and pre- 
ſcription, ad fortified it. - And/ + ay fald, Thar it had beef reſolved 
by good opinion, T hatif a'Copie-holder'accept a Leaſe for years of rhe 
Mannor, that the” Copie-hold eftate isextin& for ever. 


| Pi "Mich, 28,29. Eliz. in the Common. Pleas. 
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Nerſon Chiefe Juſtice, and Periam Juſtice, being abſent in a 
Commiſtion uponithe Queen of -Szots, Shauttleworth moved this 

caſe to the Court. If the Yneen give Lands in taile to hold in Capi- 
te, And afterwards granteth the ReverGon, how the Donee ſhall hold 2 
Windham Juſtice, and Fenner Serjafit, The tenure 1n this cafe is not in- 
cident to the Reverſion; and the Donee ſhall hold of the Queen, 
as in groſſe; and ſotwo Tenures in Capite, for one andthe fame Land. 
And thereupon, Vindhaw Juſtice cited 30. H.8: Dyer 45,46. Thar 
the. Pueen by no way can ever the tenure'in chief from the Crown; 
And therefore, if the Lueen do releaſe to'her Tenant in Capire, to 
hold by a penny ; and not'in Capire, it 1s a void Releaſe; for the 
fame is meerly incident” to the Perfon an& Crown of the' Lyeen. But 
Ries Tultice held the contrary,”iz.That the Tenure in Capite doth nor 
remaiti. But it was ſaid by Pindbam, That jf the Pueen had reſerved a: 
Rent upon the gift” {n rail, the * Grantee of the Reverſion' ſhoult'have' 
it ; Alſo he ſaid, That the' Queen might have made'the Tenure in ſuch- 
manner: viz. to hold'of the Mannor, or of the Honor of D: Shwt#le- 
worth, 1f Lands holden of the Mannor of D. come tothe King, may' 
he. give them. to be holden of the Mannor of S ? that ſhould be hard. 
Windham, I did not ſay, That Lands holden of one- Mannoy inay-be: 
ven to.be holden 6f another -Mannor ; perhaps that may not'beeg: 

Lands-which'is parcell-of any Mannor, may be grven Ur |/wpra.. 
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Exjeant. Feywy moved; ghis Caſe If Lands: be, given to the Huſ- 
5 band and Wife,and to lip hpirs of their two, bodies, -and the Huſ 
band dieth leaving Iſſue byhis Wiſe, and the Wife makes 'a Leaſe of 
the lands, according to- the Statute of 32. H, 8. If the Leaſe be good 
by the, Statute; A Windham-and Redes uſtices, conceived, thar- it is a 
good Leaſe. 'Fenger, . The Srapyte ſar, that ſuch Leaſe ſhall he good 
againit che Leffor and his Heirs 4, and, the Hue doth-not claitn as Heir 
to the Wife onely,.. but it ought to be Heir to them b6th : and he ci- 
ted the caſe, That the Statute of R. 3. makes Feoffments good againſt 
no heirs but thoſe which claim onely as Heirs to the ſame Feoffors, &c. 
So here. Rodes Juſtice, There the word [ only ] is a word of efficacy ; 
And indhay agretd cleerty, Thatthe Leaſe Gould bindethe iſſue by 
the ſaid Statute of 32. H.8. 
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L 7 Almeſiey Serjeant moved this Caſe, If a man deviſeth Lands in 
Vas with divers Remainders over, ypon condition that if ary 
of them alien, or &c.; that then be who is NeXt heir to'him to Whom the 
land ought to-come after, his.deceaſe, if. the faid alienation had not beth” 
raade, might,enter, and enjoy the land asif he had been dead. {Bur Ady 
of the Temple ſaid, That the.words of the Deviſe are, viz. That if atiy 
ofthemalien, or &c. that-then. his eſtate to ceaſe, and hee in the ne 
Remainder' to enter and retain. the land untill the aliener were dead. 
Rodes Juſtice, The Deviſe is good ;. and an. eſtate may ceale'in ſuch 
manner; ſo as/itfhal} not be determined for Foſs byt that his Heit after 
him ſhall have it-, And. he put'the. c iſe. of. holaſtica, Plow. Com, 408: 
where-({Weſton fo.4.14.) was in {ome oubt;that if the Tefiant in taile had' 
had Iſſue. 'if the Ifſue ſhould bc excluded from the land ; or whether' 
hee ſhould have the tand by the intent _of the Deviſfor ? And there- 
fote if it were neceſſary to ſhew that the Tengrit A taile had not Tſe? 
But Dyer ſaid, that the-words. of the Will were;thatſuch Yrs and his 
Heirs who ahen, . or &c. ſhould be.excluded preſently; -lo as the eſtate 
by expreſſe words is to be determined for ever. But it is otherwiſe in 
this Caſe. Windham doubted of the Deviſe. Fenner cited the Caſe, 


22.E, 
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22. E.3. 19. Where a Rent was granted, and that it ſhould qayſe du- 
ring the Nonage of the Heir of the Grantee, and it was good. Wina- 
ham, When a thing.is newly created, . he who creates it may limit it in 
ſuch manner as he pleaſeth. Fenner 30. E.3.7. Det. 10. A Feoff- 
ment was made, rendring Rent , upon, Condition that if the Rent be 
behinde, the Feoffor might enter ,” and retain quouſque : there the 
eſtate ſhall be determiged pyo gempore , and afterwards revived again. 
Windham, There the Feoffor ſhall have the land as a diſtreſs, and rhe 
Free-hold is not out of the Feoffee. Fexner : The Book proves the con- 
trary ; for the Feoffor had an Aion of Debr for the Ren. 
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| be a Formedon,. the Tenant pleaded a Fine with proclamations: The 
Plaintiff replyed, No ſuch Record. It was moved, that the Record 
of the Fine which remained with the Chyrographer , did warrant the 
Plea; and the Record which did remain with the Caſh Brevinm did 
not warrant the- Plea: and both the Records were ſhewed in Court ; 
and to which-the Court hould.hold ,” was the queſtion? Shure leworth, 
To that which was ſhewed by the Cuſter Breviam: and he cited the 
Caſe of Fi/4 and Brecker, where the Proclamations were reverſed be- 
cauſe that it appeared by the Record which was ſhewed by the Caftes 
Brevium , that the third proclamation was alledged to' be made the 
ſeventh day of June ; which ſeventh day of June was the Sunday « and 
yet hee ſaid, It appeared by the Record certified by the Chyrographer, 
that it was well done, and yet the Judgment reverſed. Roges Juſtice, 
There is no ſuch matter in the ſame caſe. And 26. E, by all the Juſti- 
ces and Barons of the Exchequer , in ſuch caſe the Record which re- 
mains with the (tos Brevinm ſhall be amended, and made accordins 
as it is in the Record of the Office of Chyrographer. Windham apreed. 
And afterwards the ſaid Preſident was ſhewed, in which all the marrer 
and order of proceriogs was ſhewed and contained, and all the names 
of the Juſtices who made the Order. And by the command of the Ju- 
tices it was appointed, that the ſaid Preſident ſhould be written par, 
and ſhould remain in perpetnam rei memoriam. Andthereafſon of the 
ſaid Order is there given, becauſe the Note which remains with the 
Chyrographer is principale Recordum, 
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N Infant was made Executor, and Adminiſtration was com- 

mitted unto, another, durante minore 4tate of the Executor; 
and that Adminiſtrator brought an Action of Debt for money due 
to the Teſtator, and recovered, and had” the Defendant in Execu- 
tion; and now the Executorr- is -come- of full age: Fenner moved 
that the Defendant might be diſcharged, out of Execution, becauſe 
the Authority of ' the; Adminiſttator: 'is now' detetmined.; and he 
cannot acknowledge ſatisfaction, nor make Acquittances, &c. 1jnd- 
ham Juſtice, Although the Authority, of the Plaintiffe bee determi- 
ned; yet the Recovery and the” Judgement do remaine in force. 
But perhaps you. may. haye' an e»dita querela., But I conceive, 
That ſuch an Adminiſtrator cannot have an Action ;, for he .is ra- 
cher as a Bayliff to the Infant Executor, then 'an Adminiſtrator. 
Rader agreed? with'him, and he ſaid, I have ſeen ſuch a Caſe before 
this time, viz. Where one was bound.to,ſuth 4 one to pay'a cer- 
taine ſum -of. money tg. him, his Heirs, Executors, ' or Aſlignes : 
And the Obligee made'an Infant his 'Execuror, and adminiſtration 
was committed during his minority, and the Obligor paid the 
money to: that: Adminiſtrator; And it was a doubt whether rhe 
» ſame was ſufficient, and ſhoyld excuſe him, or, not. And whether 
he ought not .to have rendred the money to theth both. , Fear, 
That is a ſtronger Caſe then our Caſe:: One ' who- is , Executor 
of his own wrong, may pay. Legacies,” and receive Debts ; " but” 
he cannot bring an Aion. Windham, Doth it appear by the Re- 
cord, when the Infant was made Executor, and that Adminiſtration 
was committed as before? Fenner,” No truely. Windham, Then you 
may have an Audita querela upon it. Fenyer ſaid, So' we will. Note 
Hil. 33. Eliz. inthe Exchequer. Miller and Gores Caſe, An In- 
fant pleaded in a Scire fucias upon an Aillignement of Bonds to the 
2ueen, That Saint-Johns and Elty were Adminiſtrators during his 
minority. And it was holden by the Court to be no plea, Byt he 
ruled to anſwer as Executor. | 
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Q ggeſion was made, that a Coroner had not ſufficient Lands with- 
4n-the Hundred; for which a Writ iſſued forth to chooſe another - 
and one was choſen. It was moved by Serjeant S»ag, If thereby the firſt 
Coroner did ceaſe to be Coroner preſently, untill he be diſcharged by 
Writ. - Rodes and Windham Juſtices, He ceaſes preſently, for other- 
wiſe there ſhould be two Officers of one Corogettbip, which cannot be. 
Alſo the Writ is 2wod loco I.S. eligi facias, &c. unnum Coronatorem - 
and he cannot bein place ofthe firſt, if the firſt do not ceaſe to be Coro- 
ner: - So ifany be made Commillioners, and afterwards others are made 
Commiſtioners in the ſame cauſe, the firſt Commiſſion is determined. 

Snagg ſaid, ThatHhthe Chancery they are of the ſame Opinion; but 

Fuz. Nat. Breviam 163. N. is, That hee ought to be diſcharged by 


Writ. 
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N an Acion of Debt brought againit Leſſee for years for rent ; he 
leaded, That the Plaintiff had granted to him the reverſionin Fee, 
which was found againſt him. walmeſley Serjeant moved, Whether 
by that Plea he had forfeited his terme or not. : Rodes and Windham Ju- 
ſtices, He ſhall not forfeit his Term ; and Rodes cited 33. E. 3. 7adge- 
ment 2555 Where ina Writ-of Waſte the Tenant claimed Fee, and it 
was found againſt: him, that he had but. an;Eſtate for life, and yer ic 
was no Forfeiture. Fenner and Windbam, Itisa ſtrong Caſe, for there 
the Land it ſelfe is in demand, but not ſo in our Caſe. Rodes, The 
Tenant ſhall not forfeit his Eſtate inany Action by claiming of the 
Fee-Simple-, but in a uid juris clamat. Walmeſley and Fenner, 
Where he claimesin Fee generally, and it is found againſt him, there 
perhaps hee ſhall forfeir his Eſtate; but where he ſhewes a ſpeciall 
conveyance , which relts doubtfull in Law, it is no reaſon that his 
Eſtate thereby ſhould ' bee forfeited, although it be found againſt 
him. Rodes, 6. R.2. Ynuid juris clamat 20. The Tenant claimed 


by ſpeciall conveyance, andyet it was a forfeiture. But in theprin- 
P cipa1l 
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cipall Caſe at Bar, he and Windham did agree cleerly, That it was no 
forfeiture. 
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N Aion upon the Caſe was brought, becauſe that the Defendant 
had ſpoken theſe words, viz. That the Plaintiffe hath faid many 
a Maſſe to ?.S, &c. eAnderſon Chief Jul ice, Prima facie, did ſeem to 
incline, That no Action would lie for the words, although that a Pe- 
ealry is given by the Statute againſt ſuch Maſſe-Mongers. - For he ſaid, 
That no Aion lieth for ſaying, That one hath tranſgreffed againſt a 
Penall Law. Periats Juſtice contrary. Azderſon,If I ſay to one, That he 
is a 'diſobedient Subje&,no Action lieth for the words.#indbam Juſtice, 
That is by reaſon of the peherality. Puckering No Action lieth for the 
flagdering of one in a thing, which is bat walam proflibitum,  Periam, 
The ſayins of Maſſe is Mainm in ſe, Puckering, 1fI ſay to one, That 
he hath eaten fleſh on Fridayes, an Action doth not lie for that. Pe- 
riew, Is that like this Caſe> Note, the Declaration was uncertaine, 
viz. The places where the Maſſes were ſaid, &c. were not alledged, nor 
the day when they were ſaid,8&c. And therefore Percam ſaid, that the A- 
ion did not lie, for it might be that the Maſſes were celebrated ir 
France, or fome other place out of the Kingdom : And the Statute doth 
not appoint any penalty , If they be not indited thereof within the 
year and a day, &c. 
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A: A of Common Councell,according to the Cuſtome of the City 
1 A. of Londos,was, By which it was Decreed, That none ſhould bring 
any Sand, nor fell, nor ofe any within theCity or Suburbs of London, 
but that only which was taken out of theRiver of Thames, &c. And 


that ifany did the contrary, that he ſhould forfeit for the firſt faulr 
fivePound, and for the ſecond fault TenPound; to be recovered in 
an ARtion of Debr , whetein no Efſvine , Proretion, or, Wager of 
Law Thoold be allowed. - AhdſfuchaPlaint, for the forfeiture of One 
hundred and twerity Pouhd,was removed cout of Loxalen 'into the Com- 
mon Pleas by a Writ of Priviledge : -and ir was debated amongſt the 
Juſtices ad Serjeants, Whethvr the Plaint ſhould be remanded or 
not..' Arder(on Chief Fuſtice, Windham and Periam Juſtices;did great- | 

ly 
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ly ſpeak againſt the ſaid At, not only for the matter and Tubſtance 
of the Act, butalſo forthe forme of it. x. They were informed by 
Sunagg Serjeant, That the ſaid Thames Sand was a great deal worſe 
then the Land Sand, and yet the price of the ſame was greater, and 
the meaſure' of it leſſe: For of the Thames Sand there were but 
eleven Buſhels to make a Load : and of the other Sand there 
were eighteen Buſhels, which, he ſaid, was a very great Deceit and 
Miſchief. And 2. they ſaid, That is againſt reaſon, that any Freeman 
ſhould be ſo reſtrained from Merchandizing and ſelling. And al- 
ſo it might concerne the Inheritances of ſome who might have Sand 
in their Lands. Alſo the faid -Juſtices faid, That they were ve 
preſumptuous in making Acts ſo, Parliament-like, viz. That no Ef- 
ſoine, Prote&tion or Wager of Law ſhould be allowed, &c. and 
that they did arrogate to themſelves too high Authority : And 
they ftirred up the Plaintiffe at the next Parliament to exhibite a 
Bill againft them for it, and to ſue them in the King's Bench for 
their preſumption and inſolency in that their dealing ; and aid, 
That it would ſhake their Liberties, and pu to a greater matter 
then they thought or were aware of. And thereupon Anderſon ci- 
ted the Caſe 22. H, 8. Where Sir Edward K nightly, Executor of 
Sir William Spencer, made certain Proclamations in certain Townes, 
That Creditors coming in, and proving their Debts; that they 
ſhould be paid ;” and for that Prefumption hee was committed to 
the Fleet, and was fined Five hundred Marks. And hee faid, 
That ſuch were the Miſdemeanors of Empſon and Dadlcy. 
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Homas Baxe brought an Aion upon the Caſe againſt Joby 
T Monnſlowe, That the Defendant had flandred him, in ſaying 
That the ſaid Thomas Boxe is aPerjured Knave, and that he woul 
prove, That he 'the ſaid Thomas Boxe had forlworne himſelfe in the 
Exchequer, &c. - and ſuppoſed the ſaid words to be ſpoken in London 
4. Feb, 28. El, Et preditt* Johan. Mounſlowe, per Johannem Lutrich, 
atturnat* ſuum venit & defendit vim & injuriam quando, &c. Er dicit 
quod predit® T homas Boxe attionem ſuam verſus eum habere non deber, 
quia dicit, quod preditl” Thomas Boxe —_ one of the Collectors of 
the Subſidies before the ſpeaking of the ſaid words, viz. 4.27. and 
28. Eliz. in Curia Scaccarii apud Weſtminſt*. did exhibit a Bill agaifnſt 
the ſaid John Monnſlaw, containing, That the faid 7ohy being aſleffed 
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in ten pounds in goods, The ſaid Thomas Boxe came to him, 
and demanded ſixteen ſhillings eight pence, which the ſaid John Aſonx- 
ſw did refuſe to pay, &c. And that demand and refuſall was ſuppo- 
ſed to be in London in Breadſtreet. Et pro verificatione premiſſorum ad 
tunc & ibidem Sacrament* corporale per Barones. prefat” Thomas Boxe 
preſtito. The ſaid Thomas Boxe ſwore the ſaid Bill in ſubſtance was 
true, #bi revera the ſaid John Momnſlow did not refuſe, &c. per quod 
the ſaid Joh» Mounſlow poſtes, viz. preditto tempore quo &c. dixit de 
prefuto Thoma Boxe preditta verba, Cc. prout es bene licwit. The Plain- 
tifke replied, that the Defendant ſpake the words de injuria ſua pro- 
pria, ab/que Cauſa per prefat” Fohannem Mounſlow ſuperins allegata,&c. 
Et hoc petit quod inquiratur per Curiam:Et predilt defendens ſimiliter, And 
a Venive facias was awarded to the Sheriffe of Londoy, and it was found 
for the Plaintiffe, and damages four hundred pound. And now it was 
moved: in arreſt of judgement, that there was no good triall, nor the 
iſſue well joyned; for the iſſue doth conſiſt upon two points tryable 
in ſeverall Counties : viz. the Oath which was in the Exchequer, and 
that-ought to have been tried in Middleſex, and the matter which he 
affirmed by his oath to be, viz. the demand and refuſall to pay the 
Subſidie, &c. and that was alledged to be in Loder , and therefore 
is there to be tried, And the iſſue viz. de injwria [ua propria abſque tals 
cauſa goeth to both ; for the #4i revera will not mend the cafe, as 
Periam Juſtice ſaid, and both are materiall ; for the Defendant ought 
to prove, that the Plaintiffe made ſuch oath, and alſo that the iob- 
tance and matter of the oath was not true, for otherwiſe the Plaintiffe 
cannot be proved perjured. And therefore the Counties here (if they 
might) ſhould have joyned in the triall. And the opinion of the 
Court was againſt the Plaintiffe ; for Anderſon and Windham ſaid, 
That if this iſſue could have been tried by any one of the Counties 
without the other, It ſhoud be moſt properly and naturally tried in 
Middleſex where the oath was made; for the perjury (if any were) was 
in the Exchequer.But they (aid, that the iſſue here was ill joyned, becauſe 
it did ariſe upon two points triable in ſeverall Counties, which could 
not joyne : whereas the Plaintiffe might have taken iſſue upon one of 
them well enough, for each of them 41d go to the whole ; and.if any of 
them were found for the Plaintiffe, that he had ſufficient, cauſe to 

recover. G*dy moved, that it ſhould be helped by the Statute of Je:- 

faile:, which ſpeakes of miſ-joyning of iſſues. Andeyſey, the iſſue here 

is not miſ-joyned; for if rhe Counties could joyne, the iſſue were good : 

but becauſe that the Counties cannot joyne, it cannot be well 

tried : But the iſſue it ſelfe is well enough. Windham and Rides were 

of the ſame- opinion, that it | was not helped by the Statute : but 

Periam doubted it. Anger/on ſaid, That if an Nc triable in one Coun- 

tie be tried in another, ' and judgement given upoa ir, it is errour. 
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And afterwards Zarrich the Atturney ſaid, That it was awarded 

that they ſhould re-plead, Nors quia mirum : for 1. The Statute of 
32. H.8. Cap.30. ſpeaks of miſ-joyning of proceſſe, and miſ-joyn- 
ing of iſſues ; and admit that this caſe is not within any of thoſe clau- 
ſes , each of them _—_ conſidered by it ſelfe; yet I conceive, it is 
contained within the ſubſtance and effe& of them, being conſidered 
together. Alſo I conceive, That it'is within the meanings of both Sta- 
rutes, Viz. 32. H.8. Cap.zo. and 18. E/iz. Cap. 14. Br I conceive 
the meaning of both the Statutes was to ouſt delayes, circuits of aRi- 
ons and moleſtations, and that the partie might have his judgement, 
notwithſtanding any defe& , if it were ſo, that notwith- 
ſtanding that defe&t, ſufficient title and cauſe did appeare to 

the Court. And here the Plaintiffe hath ſufficient cauſe to recover, If 
any of the points of the iſſue be found for him. For if it bee found, 

that the matter and ſubſtance of the oath be found true (which might 

be tried well enough by thoſe in — the Plaintiffe hath cauſe to 

recover ; Wherefore I conceive, that the verdi& in London is good 

enough, and effetuall: And note, That R-des ſaid, that hee was of 

Councell in ſuch a caſe in the Kings Bench betwixt Nevel and Dent. 
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N an Action of Treſpaſſe, the Defendant pleaded, that at ano- 
I ther time before the Treſpaſſe, he did recover againſt the ſame 
Plaintiffe in an Ejeftione firme, and demanded judgement. And the 
opinion of the whole Court was, That it is- a good plea, prim4 facir, 
and that the poſſeſſion is bound by it ; for otherwiſe the recovery 
ſhould be in vaine and uneffeftuall. And Ard:r/on chiefe Juſtice, 
ſaid, That if two claime one and the ſame Land by ſeverall Leaſes, 
and the one recovereth in an Ejetione firme againſt the other ; that 
if afterwards the other bring an Ejeftione firme of the ſame Land, 
the firſt recovery ſhall be a: barre againſt him. Rodes ſaid, That hee 
can ſhew authority, that a recovery in ant Ad terminum quem preteri:t 


ſhall bind the poſſeſſion. 
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N Treſpaſſe, the Defendant did juſtifie as Bailiffe nnto another , 


The Plaintiffe' replied that he took his cattell of his own wrong. 
with. 
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without that that he was his Bailiffe. Anderſon chiefe Juſtice, If one 
have cauſe to diſtreine my goods, and a —_ of his own wrong, 
without any warrant or authority given him by the other, take my 
goods not as Bailiff, or ſervant to the other. And I bring an Action of 
treſpaſle againſt him ; can heiexcuſe himſelf, by ſaying, that he did it as 
my Bailiffe or Servant > Can he ſo father his miſ-demeanours upon 
another ? He cannot ; for once he was a treſpaſſer, and his intent 
was manifeſt. 'But if one diſtrein as Bailiffe, alrhough in trath, he is not 
Bailiffe; if after he in whoſe right he doth it, doth aſſent to it, he 
ſhall not be puniſhed as a treſpaſſour ; for that affent ſhall have re- 
lation unto the time of the diſtreſſe taken; and ſo is the book of 7. 
H.4. And all that was agreed by Periam. Shurrleworth, What if hee 
diftraine generally, not ſhewing his intent, nor the cauſe wherefore 
he diſtrained ? &c. ad hoc non fuit reſponſum. Rogdes came to Anderſon, 
and ſaid unto him, If I having cauſe todiſtrain, come to the Land,and 
diſtraine, and another ask the cauſe why I do ſo? if I affigne a cauſe 
not true or inſufficient, yet when an Action is brought againſt me, Imay 
avow or juſtifie, and aſfigne any other cauſe. Anderſon, That 1s ano- 
ther caſe; but in the principall caſeclearly the taking is not good; to 
which Roges agreed. 


Mich. 28, 29. Eliz, in the Common Pleas. 


130 Hoopis and WinScoMB's Caſe. 


IT an Attaint brought by Hoodie againſt Vin/combe,8&c. One of the 
Grand Jury was challenged, becauſe he was a Captain,and one of the 
Petie Jury, was his Lieutenant; And it was holden by the whole 
Court, that that was no principall challenge. Yindham, It hath been 
holden no principall challenge, notwithſtanding that one of the Ju- 
rours was Maſter of the Game, and one of the Petit Jury was Kee- 
per of his Park. And in that caſe, it was holden. by all the Juſtices, 
That if a man make a Leaſe, rendring rent upon condition, that if 
the rent be behind, and no ſufficient diſtreſſe upon the Land, that then 
the Leſſor may re-enter ; If the Rent be behind, and there be a piece 
of lead, or other thing hidden in the Land, and no other thing there 
ro be diſtrained, the Leſſor may re-enter ; for: the diſtreſſe ought to 
be open, and to be come by; for if it ſhould be otherwiſe ſaid a ſufficient 
diſtreſſe, one might incloſe money, or other things within a wall ; 
and thereby the Leſſor ſhould be excluded of his re-entry. 


Mich. 


Hales and Home's Caſe. 


Mich. 28, 29. Eliz. in the Common Pleas. 


IZ1 

TX a Quare Impedit, the Plaintiffe counted, That the Defendant 

being Parſon of the Churchin queſtion, was preſented to another 
Benefice, and inducted 15 Apri/#, and that the other Church became 
yoid, &c. The Defendant ſaid, That he was qualified at ſuch a day, 
which was after 15 April, without that, that he was inducted 15 4- 
prils, And the Court was of opinion ( Anderſon being abſent) that ir 
wasno good Traverſe, for he ought to have ſaid generally; without 
that, that he was inducted before the day in which he is alledged to be 
qualified. As if onedeclare in Treſpaſſe done 1 Apri/zs, and the De- 
fendant plead a Releaſe 1. Feb. he ought to traverſe without that, that 
the Treſpaſſe was done before the Releaſe, by Periam Juſtice. 


Mich. 28, 29. Eliz, in the Common Pleas. 


132 HAaLEs and Home's Caſe. 

N an Avowry for Damage feaſance, one pleaded a Leaſe made unto 
him by 7. $. the other ſaid, that before the Leaſe,7. S; did-enfeoff 
him; the other replied and maintained the ſaid Leaſe ab/que hoc quod 
J. S. ſcifitus feoffavir. Gawady, The Traverſe is not formall , for the 
word ſci firaw is idle, and ought to be left out, for he cannot enfeoff if 
that he were not ſeiſed ; = it hath never been ſeenthat the ſeifin in 
fuch Caſe hath been traverſed ; but generally in Pleading the Tra- 
verſe hath been ab/que hoc, that Feoffavir, without ſpeaking of ſei- 

fin, which is ſuperfluous. And ſo was the opinion of the whole Court. 


Mich. 28,29. Eliz, in the ( ommon Pleas. 


«+. 

HE Queen granted Lands unto the Earle of Leiceſter by her Let- 
"ow Patents; the Patentee made a Leaſe ofthe Land unto another. 
Shnttleworth moved it to the Court, Whether the Patentee ought to 
ſhew the Letters Patents ; andhe conceived, He need not, becauſe he 
hath not any intereſt in them, but the ſamedo belong only to the Earle. 


As if a Rent be granted to one in Fee, and he taketh a wife and * 
et 


12 Wood againſt eAſþ and Foſter. 


eth, andthe Wife bringeth a Writ of Dower, ſhe is not bound to 
ſhew the firſt Deed by which the Rent was granted to her Hufſ- 
band, becauſe the Deed doth not belong uatoher. So hee who ſues 
for a Legacie, is not tied to ſhew the Will,becauſe the ſame belongs 
tro the Executor,and not him. Periam Juſtice, The Caſes are not alike, 
For they are Strangers and not Privies, but the Leſſee in the prin- 
cipall Caſe deriveth his intereſt from the Letters Patents, and there- 
fore he ought to ſhew them. Rodes Juſtice remembred Throgmortor's 
Caſe, Com.148. 4a. where a Leaſe was made by an Abbot to ?. S. 
and afterwards the ſame Abbot made a Leaſe unto another to begin 
after the determination of the firſt Leaſe made to . S. and exception 
was taken, That he ought to have ſhewed the Deed of the firſt Leaſe, 
and the Exception was diſallowed by the Court. Periam, That caſe, 
is not like this caſe ; and he ſaid, That, as he conceived, the Leſſee in 
this caſe ought to ſhew forth the letters Patents ; and if any Books were 
againſt his Opinion, it was marvellous. 


CO 
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N E intruded after the death of Tenant for life, and died ſeiſed, 

and the land deſcended to his Heire; and a Writ of Intruſion 
was brought in the Per againſt the Heir ; and Gawdy Serjeant prayed 
a Writ of Eſtrepment againſt the Tenant. And firſt the Court . was in 
doubt what to do; but afterwards when they had conſidered of the 
Statute of Glowcefter,Cap.z. in the end of it, Anderſon ſaid, If the 
Writ be in the Per, take the Writ of Eſtrepment ; but if the Writ 
be not in the Per, we doubt whether a Writ of Eſtrepment will lie or 
not. 


—— 


Mich. 28 & 29 Eliz. In the Common Pleas. 


133 Woop againſt ASH and FosTER, 


Ertain Lands with a Stock of Sheep was leaſed by Indenture ; and 
Ci the Leſſee did covenant bythe fame Indenture, to reſtore unto 
the Leſſor at the end of the Terme, ſo many Sheep in number as he 
took in Leaſe, and that they ſhould be betwixt the age of two and four 
years. Afterwards the Leſſee granted the ſame Stock unto a Stranger 
viz. to Elizabeth Winſor, who was whe wite of Aſvz ; whereas in truth, 
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Wood againſt Aſhe and Foſter I13 
all the ancient Stock was ſpent. And it was holden by all the Ju- 
ſtices upon an Evidence given untoa Jury at the Bar, That when ſuch 
a Stock of Sheep is leaſed for years, the principall Property doth remain 
inthe Leſſor, as long as thoſe Sheep which werein eſe atthe time of 
the Leaſe, ſhould live ; but if any of them do die, and other come 
in their roomes, then the property of thoſe new Sheep doth belon 
to the Leſſee; and therefore they held, that the ſecond Leſſee ſhoul 
have ſo many of the Sheep as were left, and did remaine at the end 
of the Leaſe, and no other. And yet it was obje&ted by almeſley, 
That the Stock was entire, and that as ſoon as any other came in 
the room of the ancient Sheep which were dead, that they were ac- 
counted part of the fame ſtock ; and alchough they be all dead, and 
ſo changed ſucceſlively two or three times ; yet (he ſaid) it ſhall be 
ſaid the fame ſtock. And he reſembled the ſame to the caſe of a 
Corporation, which although all the Corporation die, and other new 
men come in their places, it ſhall be ſaid the ſame Corporation. But 
notwithſtanding his Opinion, all the Juſtices were of opinion as be- 
fore. Walmſley ſaid, That agreeing with his opinion was the opinion 
of all tlie civill Lawyers : but the Court was angry, and rebuked him; 
that he did in ſuch manner croſſe their opinions,and that he cited the 0- 
pinion of Civilians in our Law;and they reſolved the contrary; and the 
ſaid, thereis a difference betwixt the Leaſe of other Goods - and a leafs 
of live Cattel ; for in the firſt Caſe if any thing be added for mending, 
repairing, or otherwiſe by the Leſſee, at the end the Leſſor ſhall have 
the additions, for of them he hath alwayes the property, and they are. 
annexed to the principall ; but Lambs, Calves, &c. are ſevered from 
the principall, and are the Profits ariling of the Principal}, which 
the Leſſee ought to have, elſe he ſhould 'pay his Rent for nothins : 
And as to the iffue upon the Cepie by Foſter , it was ſhewed 
That he. did but ſtay the Sheep in his Manor, where he had Fel- 
lons Goods, Waifes, and Strayes, and that the Sheep were 
ſtayed upon a Huy and Cry ; and that he had taken Bond of one, to 
whom he had delivered the Sheep, to render them to him who had the 
right of them. And that ſtay was holden by the Court to be out of 
the point of the Iſſue ; For that he who doth ſtay, doth not take. 


ng. Heirs of $'.R-Lewkyor & Ford's Caſs. 
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136 . The Heirs of Sir Rocek LewxNoR 
| and FokD's Cale. 


Intratur P aſch, 2%, El. Rot. $16. 
IR Roger Lewknor, feiſed of Wallingford Park, made a leaſe thereof 
unto Ford for years, and died; the Leffee granted over his term 
ro another, excepting the Wood : the term expired; and now an 
ation of Waſte was brought againſt the ſecond leflee by the two 
Coparceners and the Heir of the third Coparcener, her Husband being 
tenant by the courtefie. And Shzrtleworth and Snag Serjeants did ar- 
ue, that the ation would not lie in the form as it. was brought. And 
the firſt Exception which was taken by them was, he action 
was generall , viz. Lued fecit Vaſtum in terris quas Sir Roger Lewk- 
nor pater predit? the plaintiffs, cujus heredes ipſe ſunt, prefat* defend* 
demiſit, &c. and the Count was, that the Reverſion was entailed b 
Parhament. unto the Heirs of the body of Sir Reger Lewknor ; and (0 
they conceived, that the Writ ought to have beerrſpeciall, viz. cajus 
heredes de corpore ipſe ſunt. For they ſaid, that although there is not 
any ſuch form in the Regiſter, yet in xove caſw novum remedium eft ap- 
ponendum : And therefore they compared this caſe to the caſe in Firs. 
Nat. Brevium 57. c. Viz. If land be given to Husband and Wife, and 
to the Heirs of the body of the Wife, and the Wife-hath iſſue and dieth, 
and the Husband committeth Waſte, the Writ in thatcaſe and the like 
ſhall be ſpeciall, and ſhell/make ſpeciall recitall of the eftate-:: And 
fo is the caſe 26. H. 8.6. where Ceſt#y que ſe makes a. leaſe, and the 
leffee commits Waſte : the ation was Þb t by the Feoffees, con- 
taining the ſpeciall matter ; andit was good, although there were not 
any ſuch Writ in the Regiſter, cxju hereder de corpore : and we are 
not to deviſe a new form in ſuch eaſe, but it is ſufficient to ſhew the- 
ſpeciall matter to the Court. Alſo the words of the Writ are true ; 
for they are Heirs to Sir Roger Lewkyor : and the count is ſufficient. 
purſuant and agreeing to their Writ. : for they are Heirs, alchough 
they are not ſpeciall Heirs of the body: and ſo the Court was of opi- 
nion that the Writ was good, notwithſtanding that Exception. And 
Anderſon and Periams Juſtices, ſaid, That the cafe is not to be compared 
to thecaſe in F.Nar. Br. 57.c. for there he cannot ſhew by whoſe De- 
miſe the Tenant holdeth, if he doth not ſhew the ſpeciall conveyance 
viz. that the land was giyen to the Husband and Wife, and the Heirs 
of the body of the Wife.: Nor is it like unto the caſe of 26. H. 8.6. 
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for the ſame cauſe : for alwayes the demiſe of the Tenant ought to be 
eſpecially ſhewed and certainly ; which ir cannot be in theſe two ca- 
ſes, but by the difcloſing of the Title alſo to the Reverſion. Another 
Exception was taken, becauſe that che Writ doth ſuppoſe quod tenuc- 
rant, Which (as =_y conceived) is to be meant, that cennermnt joynt- 
ly; whereas in truth they were Tenants in common. Falmeſley con- 
trary ; becauſe there is not any other form of Writ: for there is not 
any Writ which doth contain two Tenxernunts. And the words of the 
Writ are true, quod tenuerunt, although renwerwnr in Common, But 
although they were not true, yet becauſe there is no other form of 
Writ, itis good enough. As Littleton, If a leaſe be made for half # 
year, and the Lefſee doth waſte, yet the Writ ſhall ſuppoſe, quod 7:- 
vet ad terwinum axnorum: and the count ſhall be ſpeciall , 4o. Ea. 3. 
41.E, 3.18. If the Leſſee doth con:mit waite, and granteth over his 
rerm, the Writ ſhall be brought againſt the Grantor, an& ſhall ſup- 
poſe, quod tener ; and yet in truth, he doth not hold the Land. 44. 
Ed. 3. and Fitz, If one make divers leaſes of divers lands, and the 
Leſſee doth walte in them all, the Leſſor ſhall have one Writ of waſte 
ſuppoſing quod renet ; and the Writ ſhall not contain two Teners : Ad 
ſuch was alſo the opinion of the Court. The third Exception was 
becauſe that the Writ was brought by the two coparceners, and the 
Heir of the third coparcener, without naming of the Tenant by the 
Courtelie. And thereupon Snagg cited the Caſe of 4. Ed. 3. That 
where a Leaſe is made for life, the Remainder for life, and the tenant 
tor life doth waſte, he in the Reverſion cannot have an Action of watte 
during the life of him in the Remainder. $0 in this caſe, the Heir of 
the third coparcener cannot have walte , becauſe the mean eſtate for 
life is in the Tenant by the courtefie : And to prove that the Tenant by 
the courteſie ought to joyn, he cited 3.E.3. which he had ſeen in the 
Book it ſelf at large, where the Reverſion of a tenant in Dower was 
granted to the Husband, and to the Heirs of the Husband, and the 
renant in Dower did waſte, and they did joyn in an Action of walte,and 
not good. And ſo is 17.E.3.37.F.N.B.59.f. and 22.H.6.25.4. Walmeſley 
contrary : for herein our caſe there is nothing to be recovered by the 
tenant by the courteſie, for he cannot recover damages, becauſe the dif- 
inhereſin is not to him ; and the term is expired, and therefore no place 
waſted is to be recovered : and therefore 1t is not like unto the Books 
which have been cited ; for in all thoſe the tenant was in poſſeſſion,and 
the place waſted wasto be recovered, which ought to go to both accor- 
ding to their eſtates in reverſion. Bur it is not fo here; for in as much as 
the term is expired, the landis in the tenant by the courteſie, and ſo he 
hath no cauſe to complain. And ſuch alſo was the opinion of the whole 
Court,viz.that bach the term was ended,that the Writ was good not- 


withſtanding the faid Exception. 
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m6 Heirs of S'R. Lewkner & Ford's Caſe. 
Then concerning the principall matter in Law, which was, 'Whe- 
ther the Wr.t were well brought againſt the ſecond Leſſee, or whether 
it ought ro have been brought againſt the firit Leſſee ; It was argued 
bi SPurHtomnar th: that it. ought'to have been brought againit the firſt 
Leſſee ; for when he granted over bis term, excepting the trees, the 
Exceptioh was good : Ergo, &c.For when'the Land upon which the trees 
Are BrOWINg, 0 leaſed"gut to another, the trees paſſe with the Leaſe 
as well as the Land, and the property of them is in the Leſſee during 
the texm ; and therefore when he grants his term, hee may well ex- 
cept the trees, as well as the firſt Leſſor might have done. And that is 
proved by the Statute of Marlebridge, Cap. 23. for before that Sta- 
tute the Leſſee was not puniſhable for cutting downe the trees, and that 
Statute doth not alter the properties of rhe trees, but onely that the 
Leſſee ſhall render damages if he cut them down, 8&c. Alſo the words 
of the Writ of Watt proveth the ſame , which are, viz.- in rerri, do- 
mibus & 6. fibr dimiſſis. Alſo the Leſſee might have cut them down for 
reparations, &c. and for fire-wood, if there were not ſufficient under- 
woods ;. which 'he could not have done, 'if the trees had been ex- 
cepted. Andin 23. HS. in Brooke, Ir is holden, that the excepting of 
the trees, is the excepting of the Soile.. And ſois 46. E.3. 22. Where 
one, made a Leaſe, excepting the woods,: and afterwards the Leſſee did 
cut them down, andthe Leſſor brought an Aion of Treſpaſſe quare 
vi & armis clauſum fregir, &c. andit was good, notwithſtanding that 
Exception was taken to it. Anditis holden'in 12. E. 4. 8. by Fairfax 
and” Lirt/eton, That if the Leſfee cut the trees, that the Leſſor 
cannot carty them away, but he is put to his Aion of Waſte. Fenyer 
and Walmeſley Serjeants contrary : and they conceived, that the Leſ- 
ſce hath bur a fpeciall. property in the.rrees, viz. for fire-boot, plough- 
boot, houſe-boot, &c. And if he paſſe over the. Lands unto another, 
that he cannor reſerve unto himſelte that ſpeciall property in the trees, 
no more then he who hath common appendant can grant the princi- 
pall, excepting and reſerving the Common ; or grant the Land, ex- 
cepting the foldage. The grand property of the trees doth remain in 
the Leflor, and it is proved by 10. H.7.3c. and 27. H.8 13.0. If Te- 
nant for lite, and he1n the reverſion, joyne in a Leaſe ; and the Leſſee 
doth waſt, they ſhall joyne infin Ation of Waſt, and Tenant for life 
ſhall recover the Free-hold, and the firſt Leſſor the damages; which 
proves'that the property of the trees is in him: Asto that that he was 
diſpuniſhable at the common law, rhat was the folly of the Leſſor ; 
and although it,was ſo at the common law, yet it- is otherwiſe. at this 
day. For when the Statute ſayes, That the Leſſor ſhall-recover da- 
mages for the Waſt, that proves ſufficiently that the property of the 
treesis in him, as the Statute of Merren Cap.4. enats. That if the Leſ- 
ſor do approve part of the Watt, leaving ſufficient for the Commo- 


ners. 
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ners; and they,notwithſtanding, that bring an Aſſize, they ſhall be 
barred in that Caſe ; and the Lord may have an Action of Treſpaſs a- 
gainit them if they break the Hedges þy force of thatStatute, as it hath 
been adjudged; for the intent of the Statute was, to fertle the Inheri- - 
tance of the Land approved without interruption of the Commoners : 
And ſo in this cafe. But Note, that by the Statute of Marlebriage, 
the Leſſor ſhall recover damages for the houſes, &c. which are waſted, 
&c. and yet a man cannot inferre thereupon, that therefore the Leſſee 
hath no Intereſt or property in them; and ſuch intereſt hath he in 
the trees, notwithſtanding the words of the Statute, (which is con- 
trary to this meaning, as it ſeems.) And,therefore 2zere, If there be 
any difference betwixt them, and what ſhall& meant by this word 
[_ Property.) But the damages are given by the Statute in reſpe& of the 
property which the Leſſor 1s to have in reverſion, after the Leaſe de- 
termined. Ander/on Chiefe Juſtice, The Leſſor hath no greater pro- 
perty in the trees, then the Commoner hath in the ſoile. #/a/meſl7y, 
2. H.7. 14. and 10. H.7.2. The Leſſor may give leave to the Leſſee 
to cut the trees, and the fame ſhall be a good plea in an Action 
of Waſt ; and the reaſon of both the books, is, becauſe the property 
of them is in the Leſſor ; and to this purpoſe the difference is taken in 
2. H. 7. betwixt Gravell and trees. 42. H. 3, If a Prior licence the 
Leſſee to cut trees, the ſame ſhall diſcharge him in Waſt, brought by 
the Succeſſour. But if the Leſſee cutteth down the trees, and then the 
Prior doth releaſe unto him, the ſame ſhall not barre the Succeſſour ; 
and ſo is 21. H.6, Alſo he cited Calpepers caſe, 2 Eliz. and-44. E.3. 
Statham, and 4o. Aſſ. 22. to prove that the Leſſor ſhall have the 
Wind-falls. If a ſtranger cutteth down trees, and the Leſſee bringeth 
an Action of Treſpaſle, he ſhall recover but according to his loſſe, viz. 
for lopping and topping. . As to that which was ſaid, Thar if the Leſſee 
cut down trees,that the Leſſor cannot take them away, thar is true : for 
that there is a contract of the Law,that if theLeſlee doth cut chem down, 
that he ſhall have the trees; and the Leſſor ſhall have treble damages 
for them. Alſo he ſaid, Thar the trees are no part of the thing demiſed, 
but are as ſervants,and ſhall be for reparations. As if one hath a Piſcarie 
in the land of another man, the land adjoyning is as it were a ſervant,viz. 
to drie the Nets; So, if one have conduit-pipes lying 1n the land of a- 
ther, he may dig the land for to mend the Pipes, and yethe hath no In- 
tereſt,nor Free-hold ; To that which was ſaid, That by the —_— of 
the trees, the land upon which they ſtood is excepted ; It is true, as a ſer- 
vant to the trees, for their nouriſhment, but not otherwiſe ; for if the 
Leſſor ſelleth the trees, he afterwards ſhall not-meddle with the land, 
but it ſhall be wholly in the Lefſee, quia /ublata can/a, tollitnr effetus; 
And if the Leſſee t:eth a horſe upon the land, where the trees ſtood 
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land within his diſtreſs, add; Fee, and holden of him ; And he ſaid, 
that the leſfor may grant tl trees, but ſ0 cannot the leſſee ; and there- 
fore he ſaid, Tharthe. pto jo is in, the le{lor, and not in the leſſee : 
Alſo if the leſfor granteth His . They paſſe without Atcurnment : Bur 
contrary, if the leffor kad bur 4 Rove lon inthem: Alſo ifthe leſſor 
cutreth them down, his Rent Thalt ngt,be apportioned, and therefore 
rhey are no. part of the thing detmiſed * For 16. H,7. and remps E. 1, 
Fitz. Waſte, initwo or three places it is holden, That if the Waſte be 
done Spar/ims in a Cloſe of Grove, the leſſor ſhall recover the whole ; 
Then admit that the trees exce ed are cut down ſparſm ; ifthe Excep- 
tion ſhall be good, kow ſhall the thing waſted be recovered, and a- 
inſt whott? quod Wts, Anderſon Chicf Juſtice. did canceive that 
rhe Exception was void, and that the Action was well brought ; and 
he ſaid, Tt was a Knaviſh and Fooliſh demiſe ; and if ic ſhould be 
d, many miſchiefs would follow, which he would not remember. 
indham Jultice was of the ſame opinjon, and he Taid, The leſſor might 
have excepted them, and fo take from the leſſee his. fire wood and 
Plough bore, &c. But the leſſee could not grant his eſtate excepting 
the trees, becauſehe had bur a ſpecial! intereſt in them, viz, for his 
tire-bhote, &c. which ſhall go with the land,”  Periam Jultice agreed, 
That as ro ſuch a ſpeciall property, none-can have it, but ſuch a one 
who, hath the and; and therefore the exception of the Wood by the 


leſſee was void.” Burt as to the other things, perhaps if they were Ap, 

ple trees, 'or other Fruit-Trees,the exception had been good. Allo al- 

though he treesare not let direRt 4 yo ay are after a ſort by a 
l i 


mean, "as annexedto theland; and i on be brought againft 
him whe made the exception, he cannot plead that they were let unto 
him, and therefere he doubted of the exception. Roges Juſtice alſo ſaid, 
That he doubred of the Exception ; And he ſaid, That the Book of 
44 E. 3. is, That the lefſee1] havethe Wind-falls, and he did nor 
much regard the Opinion, of Srathaw. But eAzderſox Chief Juſtice 
was of opinion, that the leflor ſhould have the Wind-falls. Note, the 
Caſe was not adjudged at this time. 
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Xceptions were taken by Fuller to an Indictment upon the Statute 

of 1.E /iz.cap.2. for the omitting of the Crofling of a Child in Bap- 
tiling of him. The Caſe was, That a Minifter out of his Cure,at ano- 
ther Church, viz. at Che/mesford in Eſſex,did Baptize a Child —_— 
the 


Warren's Caſe. ng 


the Sign of the Croſſe ; for which he was indicted. The firſt Excep- 
tion was, That the Statute ſpeaks of Miniſters which do not uſe : 
adminiſtring of the Sacrament in ſuch Cathedrall Churches, or Pariſh 
Churches, as he ſhould uſe to adminiſter the ſame”; that this was not 
the Pariſh Church in which he ſhould uſe the ſame. --Saze: Juſtice was of 
opinion, Thar it was good, notwithſtanding that ; for; otherwiſe the 

Statute _ be greatly defrauded. The words of the Statute are far- 
ther [ Or ſhall wilfully or obſtinately, ſtanding in the ſame, uſe any 
other Rule, Ceremony, Order,, Forte, &c. ]. . 2. He took another 
Exception upon thoſe wards; For the otnittinggf,the _Croſling 
only is put, and it is not ſhewed that he uſed any other rite or 
Ceremony, &c. for there ought to. be ſome Poſitive thing, 3. He 
doth not ſhew the Place or Pariſh where he perſiſted in it, and that is 
materiall and ifſuable. The fourth Exception was, Becauſe it was 
Inquiſitio capta coram fohanne Peter, Waltero Mildmay,. and ſo named 
four of them, by vertue of a Commiſſion dire&ed to them'and to 0- 
thers, and doth not ſhew what others, nec quod illi fuernnt preſentes ; 
and then ifthe Commiſlion were to them all jointly, and two only were 
reſent, then it was coram non judiee, and ſo void. & The Statute 
aies, That if any Parſon or Vicar ; but doth not ſay, being 2inifter 
Dei. The ſixth was, That it was at another Church, &c. _#ray 
Chief Juſtice, If this Evaſion ſhould be allowed, the Statute were not 
to the purpoſe. The ſeventh was, That it doth not ſhew where 
the perſiſting was, for that isa ſpeciall thing, and materiall and iſſua- 
ble. ray Chief Juſtice conceived, That that only was a materiall Ex- 
ception, and that the other Exceptions were but fivolns: and were 
not good. C = 
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N E Warren demanded by a Writ of Debt in the Common Pleas 
Forty Pound, and upon his Declaration did confeſs himſelfe ſa- 
tisfied of Twenty Poun@, and thereupon Error was- brought in the 
King's Bench : And the Judgement reverſed, becauſe by his Declarati- 
on he had abated his Writ ; and he ought to have Judgement accord: "g 
to his Writ, and not accoding to his Declaration. The Error aſligne 
was in the Qutlawry ; and it was holden by all the Juſtices, Thatit the 
principall Record be reverſed for Error, that the Outlawry which s 
grounded upon it ſhall. be reverſed allo. _ 
Till, 


Roote's Caſe. 


AR 
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129 RoorTe's Cale. 


HE Caſe was in a' Prohibition touching Tithes; and the libell 
T in the Spirituall Court was for Corn/and Hay, and other things : 
and the Tenant Fthe land did preſcribe to pay in one part of the land, 
the third part ofthe tenth ; and in another part, the moity of the tenth 
of Corn, for all nianner of Tithes. And the Court did incline that the 
ſame was a good preſcription: And a Prohibition was granted to the 
Eccleſiaſticall Court, 


Hill.2g9.Eliz, in the King's Bench. 
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Man was poſſeſſed for the terme of ſix years of a Tavern in Lox- 
A den, and leaſed the ſame unto another for three years ; and it was 
covenanted betwixt them, that during the three years, quo/iber menſe, 
monthly the leſſee ſhould give an Account to the leffor of the Wine 
which he ſold, and ſhould pay unto him for every Tun fold, ſo much 
money. - And afterwards theefſor granted the three years which were 
remaining ofthe ſix years t6 another ; and he did requeſt the leſſee to 
account, and he would not; whereupon he brought an Aion of Co- 
venant; and the Defendant pleaded, That he had accounted to the Aſ- 
ſignee of the three years : and upon that there was a Demurrer joyned. 
And the better opinion of the Court was,that it was no Plea, becauſe it 
was not-a Covenant, which did go with the land, or the Reverſion ; 
bat was a collaterall thing, and did not paſs by the aflignment of the 
three years. 
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[E was adjudged. Thar the bringing of a Writ of Error to reverſe a 
Fine by an Infant, during his nonage, isnot ſufficient - but the Fine 
by Judgement in the Writ of Error muſt be reverſed during his No- 
nage. 


Hill. 
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Writ of Error was brought-by #idal, againſt Sr. Fohn Aſoſton,, 
becauſe inthe other aRion voy an action of Waſt : The Plaintiff 
there did declare , that he was fſeiſed, and fo feiſed demi/it pro termine 
annorum, &c. and did. not ſhew of what eſtate he was ſeiſed ; And 
et he did ſuppoſe that it. was.ad exberedationem ejus, &c., And the ſame 
by Beamount was taken for an exception: as 7.H, 6. A man pleaded a 
Feoffment to two & heredibns, and doth not fay, ws, it is uncertain : 
And in the principal Caſe it ſhall be ſuppoſed , that he hath but an eſtate 
for life, for it ſhall not be intended that he hath an eſtated# Inheritance, 
without expreſſing of words to carry an Inheritance. As 7. Af. If I 
rant a Rent to 7. S. and donot name what eftate he ſhall have in ict, he - c 
ſhall have bur an eſtate for life. But he faid, that the Preſidents are, thac 
if the word [| ſeifed ] had been left out, it had beengood enough ; 
For by the Book of Eatries, a man may ſay [| demiie ] withour ſaying 
that he was ſeiſed & demifie : Butif a man will plead athing which js nor 
neceſſary co be pleaded, ; and miſtake it , it ſhall make his Plea naught: 
35 in Patridges Caſe: Where a-fuite. was upon the Statute of Mainte- , 
nance, It isſufficent to-ſay,covtra formars Statuti. But if hewill plead 
ſpecially, the day and place of the Seatute, and miſ-pleadit, it makes all 
naught. FSxir Juſtice, Iconceive that, that is a fault incurable. But 
upon the other (ide ic was' argued, thatin 21. H, 7. Itis holden,that be 
might plead qod demiſit, withour that, that he was ſeiſed and demiſir, as 
there in an Action of Debt.” And therefore-it is. but ſurpluſage in the 
principal Caſe. Vide 15. E.4. A good Caſe, where ſurpluſage ſhall 
not hurt, becauſe it is not eraverſable ; And he urged that by the Sta- 
tute of 18, El. the Declaration doth'not abate for matrer of form : And 
he ſaid that Counts and Declarations ſhall be taken by Intendment ; 
and it ſhall be intended, thar if he bringeth Waſt, that he hath ſuch an 
eſtate , that he may maintain ſuch Action. In Adams Caſe, inthe Com» 
mentaries, One ſhewed that ſach an Abbot was ſeiſed , and that the 
Land came untothe King by Diſſolution , and that the King being ſeiſed, 
did grant the fame; and did not ſhew of whateſtate the King was 
ſeiſed, and yet it was holden good. See a good: Caſe to this purpoſe, 
18. E. 3. Formedon 58. 'And he faid that the Defendant had pleaded Ns/ 
waſt fait, and therefore he had by his Plea affirmed the Declaration to 
be good. Beamonnt, He ought to have ſaid, reverfione inde fbi & ws 
R TIT 
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dibus , &c. Clenche Juſtice , 1 conceive that the Statute of 18, E1, 
helps that. $xir Juſtice, No truly. It was adjourned. 
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| AX AQtion of Covenant was brought by a Man; againſt another 
who had been his Apprentize- The Defendant pleaded that he 
was within age. The plaintiff did maintain his ARion by the Cuſtome of 
Londen : Where one by Covenant may binde-bimſelf within age ; And 
Exception was taken to it , That that wasa Departure. Daniel, It is no 
Departure, for by 18. XR. 2. an Infant brought an Aion againſt Gar- 
dian in Socage,and the Gardiax pleaded, that the plaintiff was within age; 
And the plaintf did maintain his Declaration , that by the Cuſtome of 
ſuch a'place, An lnſant of 18. yeares might bring an Action of Accgunt 
zPainſt this Gardias in Socape, ' and it was there holden to be no Depar- 
rure.. F conceive, that an Infant eannothave an Account againſt his Gar- 
ian, before hisfall age : But I conceive that they held , that it was by 
Statute , Thatan Infant ſhould not have an Account againſt Gardias in 
Socage, until he was of the age of 21. yeares. Fray. Chief Juſtice 
way of opinion , that it was no Departure ; Fer he ſaid, it ſhould be 
frivolous to ſhew the whole in his Declaration. viz. That he was an 
Infant ; And that by Cuſtome he migtit make a Covenant which ſhould 
beinde him; But q#ere of his opinion, for that many doubt of it. Yide 
the Caſe 118. R. 2. 
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A* AQion of Treſpaſs was brougtit againſt Fohy Coney , for dig- 
\. ging of the plaintiffs Cloſe, and killing of 18. Coneys there: 
The Defendant Pleaded asto all the Trefpas, but killing of 'two Coneys, 
Not Guilty ; And as to them he ſaid, that the place where &c. the 
Treſpaſs is ſuppoſed, is a Heath in which he-hath::common of paſture,and 
that he found them eating of the Graſs, and: that he killed them and car- 
ried them away, as it was Lawfull forhim'todo, 8&c. - Cook, , "The 
Point is ; Whether a commoner having common of paſture,may kill the 
Coneys which are upon the ground ;. and he ſaid, hemight not. And 


firſt, 
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firſt he ſaid, it is to be conſidered what intereſt he who hath the Freehold, 
may have in ſuch things as are fere Nature, Secondly , What autho- 
rity 2 commoner hath in the ground in which be hath common : To the 
firſt, he ſaid, that althoggh ſuch Beaſts are fere Nature , yet they are 
reduced to ſuch propertie when they are in my ground, by reaſon of my 
poſſeſſion , which I then haye in them, thacI may have an ation of 
Treſpaſs againſt him who takes them, as 42. Z. 3. 24. If one have Deer 
in his Park,8& another taketh them away,he may have an aRion of Treſpas 
forthe taking. 12. H.$. If a Forreſter follow'a Buck, which is chaſed 
qu: of the Park or Forreſt, although that he who;hunteth him, killech bim 
in his own ground, yet the Forreſter or Keeper may enter into his ground, 
& retake the Deer, for the propertie and poſſeſſion which he hath in it by 
the purſuit. 7. H. 6. 38. Ic is holden, that if a wilde Beaſt go out of the 

Park, then the owner of the ground hath loſt the propertie in it... Brook 
thereupon colleRs , that he bad a propertie in it whileſt ic was in his 
Park. 18. Z. 4. 14. It .is doubted whether a man can have propertie in 

things which arc fere Nature ; But 10, H.7.6. It is holden, that an 

Account lieth for things fere Nature. Vide 14.H. $. 1, The Biſhop of 
Londouys Caſe, and 22. H. 6. 59. as lonp as arein his ground, they 

arein his poſſeſſion, and he ſhall have an ARtion of TreſpaG for the 

taking, of chem, and che Writ ſhall-be damas /#4s, by Newton. And inthe 

Regiſter 102. It is Luareducent's cnniculos ſuos precij &c. cepit. But 

it is ſaid, that he hath common there: What then? Yet he cannot 

meddle, with the Wood, Sand, Graſs, but by. taking of the ſame with the 

mouthes of his Cattel: If be who hath the Freehold bring an action 

againſt . che Commoner for emtriog into bis Land; If he plead, Not 

guilty, he cannot give in Evidence,thac be bath Commonthere. 22, Af. A 

Commoner cannot put ja Cartel to Agiſt : Sois 12. H. 8. And of late ic 

was holden in this Court , That where the Commoners did preſcribe, 

that the Lord bad uſed to put but ſa many of his Catte] apon the Lands ; 

That it was a void preſcription. - Godfrey, Contrary. That it is Lawfull 

for the Commoner <& killchem : And he agreed the Caſes which were 

put by Cook, And be ſaid, that the owner of the ground had not the 

very propertie, but a kind of propertie in them, 3. H.6. and F. N. B. 

If the Writ of Treſpaſs be, 2aare cranicalos ſues, ec, The Writ ſhall 

abate; And yet he hath a propertie in them, or rather a poſſeſlion of 
them. I grant, that againſt a ſtranger he mighe have this ARion of 
Treſpas, but not againſt the Commoner: for he hath a wrong done unto 

him, by their being upon che Land, and therefore he may kill them, 

although he may not meddle with the Land, becauſe he hath not an 

Intereſt in it ; xa le he may meddle with the profit of it: as 15. H. 7. 

A Commoner may diſtrain damage feaſant. 43. E. 3. Coneys dig the 

Ground and eate the Graſs of the Commoner, &c. I grant, thar it is 

not lawfull for the Tenant for life for to kill the Coneys of him, wy 
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hath a free Warren in the ground. For if a man bring an Aion of 
Treſpas, Luare Warranem ſuum intravit & cnniculos ſuos cepit , ec. 
It is no-Plea, that it is his Free-hold. L. 5. E.4. In Treſpaſs, Zuare clan- 
ſum fregit & cunicules cepit«» The Defendant ſaid ,-that the plaintiff 
made Teaſe at will unto ſuch a man, of the Land; "and he as' his Servant 
did kill the Coneys , and it was holden no Plex , and yetit is there ſaid, 
that by the grant of the Land the Coneys doth not paſs z but the reaſon 
(as I conceive) is, becauſe it tends to his damage , and therefore that he 
may kif| them. And fo in. this Caſe , 2. H.-7. and 4. E. 4. ' If i have 
Common of paſture in Land}, and the'Tenant'plongheth theLand, 1 
ſhall have my Aion upon 'the Caſe ir-the Nature'of 2'quvdpirmittar. 
9. E. 4 Ifone hath Land adjoyning to my Land ,” and levy a Nufans , 1 
may enter upon his Land and abate the Nuſans. So if s mantake my 
goods and cattie them into his own Land}, I'may enter thereupon and 
retake my goods.Soif a Tenant of the Freetiold plough the Land; and fow 
the fame with Corn , the Commoner may putiin his Cattef,* and there 
whit cate the Corn growing upon the Land, and may juſtifie the fame, 
becauſe the wrong firſt begins by the Tenant ;So if a manido falſly impri- 
ſon me,and put mein his houſe, hay break his houſeto getforth.21. H.6. 
in Treſpaſs, All the Inhabitants of fuch a Town do preſcribe to have 


Common in ſuch a field every year after harveſt: And one froward fel- 
low amonpſt the reſt will nor gather in his Corn within convenient time, 1f 
the Townſmen pur in their Catte! , and they eate the Corn, he hath no 


remedie for it ; And he asked what remedie the Commoner ſhould have 
for the eating of the Graſs, which his Cattel is to have, if he ſhould not 
kill the Coneys ? He cannot take them damage feaſzncs , for he cannot 
impound'them ; Nor doth a Replevin lye of them. 19. E.3.and F.N. B, 
If the Lord ſurcharge the Common , the Commoner may have an 
AdQtion againſt him : but in this Caſe, he can have no Aion, Gawdy, 
Chief Juſtice, He cannot kill che Coneys, becauſe he may have other re- 
medie. Sxir Juſtice , A Commoner cannot take or diſtrain the Cattel of 
a Freebolder damage feafants ; And therefore he cannot kill or deſtroy 
the Coneys, and he hatha remedy ; for he may have an Ation upon 
the Caſe, or an Aſſize againſt him for putting in of the Coneys, if he 
do not leave ſufficient Common, for the Commoner. Judgment was 
afterwards given forthe Plaintiff, 
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Arram and Wilkenſon , Sheriffs of the City of. Norwich , brought 

an Aion upon the Caſe againſt Bradawe , becauſe that they 
being Sheriffs of N. . A Capias ad ſatisfaciendum ( and ſhewed at whoſe 
Suit, and in what ation ) was awarded untothem ; And they, 20. Feb. 
Amno.25. E1. direfted their Warrant in writing to three Sergeants of the 
ſame City to arreſt him ; by force of which the Sergeants the 26. of Feb.in 
the fame year, did Arreſt hum in Execution, and that he was reſcued and 
eſcaped : And that they. had ſpent divers ſumms of Money in enquiring + 
after, him, ad grave dawnum cornm , &c. The Defendanr pleaded, Nor 
Guilry ; And upon Tryal of the iſſue , a ſpecial Verdi& was found, that 
abort 20. Feb. Anno 25. ſuch a Warrant was made by them unto the 
Sergeants, but nat 20, Feb. and that the Sergeans by force thereof, about 
26. Feb. did Arreſt. him , but not the 26. of Feb. and upon the whole 
matter, there was a demurrer inLaw. Tayfie/d, for the Defendant, and 
be faid, It-was no Lawfull Arreſt. For by 8. E. 4. A Bailiff without. a 
Warrant in writing may take goods in Execution,and it is good, if it be by 
commandment, by word onely of the Sheriff ; but. he cannot Arreſt the 
body of a man without a Warrant in writing, & ſigil'o ſignatum, which 
is not ſhewed here in the plaintiffs Declaration : If one in debt declare 
per fattum ſuum pe doth not ſay, fgillo [uo peillatum, it is 
not good. 2nere 0 that, for the Book of Entries is not fo. Secondly,he 
faid, it muſt be a preſent loſs or damage to the plaintiffs, or elſe ay cannot 
maintain the aRion : They are chargeable, but not charged ; for if the 
Sheriffs dye before he begin any Suit againſt them, 'theix Executors 
ſhall not be charged : But if the plaintiffs have been Arreſted, then they 
areendamaged. Thirdly, as to the VerdiR, the foot and foundation of 
the aRion is the wrong; and the wrong here is not found certain ; for it 
is ſuppoſed to be 26, Feb.- And alſo that the Warrant was Circa 16. Feb. 
but not 26. Feb. and if it were any day before, then the ation is main- 
tzinable ; but not, if it were any day after. A man brings an ation, of 
Treſpaſs, ſuppoſing by his writ the ſame to be done 1. May; Ifin truth 
the Treſpaſs was before, then it is good , butifit were 2. May or at any 
time after 1. May,then it is not good. It was a great Caſe betwixt Vernon 
and Gray, in an Ejettione firme , The EjeAment was ſuppoſed 1. May, 
and the Jury did finde the EjeAment to be Circ firſt May,and adjudged 
not good. If an Ejettione firme be brought upon a leaſe made 1. 
May, and the Jury finde the EjeAment to be circa 1. May, itis not good. 
Alſo here- they could not take him in Execution. again , although 
| _ they 
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they had found him. For if a man be once out of Execution; by 14 
H. 7. He ſhall not be taken again in Execution for the ſame cauſe. 
The Court held it not material whether he ſhewed or not that the War- 
rant was ſub ſigillo ſigillat* , and therefore thy did not ſpeak to it. God- 
frey, for theplaintiff, What if they be not charged, bur chargeable? yet 
they ſhall have their aRion upon the Caſe, for the wrong done. viz. 
The Reſcous and the Eſcape, becauſe the Defendant ſhall not take ad- 
vantage of his own wrong ; and fo is the opinion of Frowick, 13. H. 7. 1. 
Reporter, 2uere, For Frowich, faith , He ſhall have an aQton upon the 
Caſe or Treſpas for breaking of priſon, againſt him, and ſhall recover 
in damage as much as he loſt by the eſcape, and ſo he ſhall be helped, 
and not by taking of him again : And Fitzherbere, in his Nature 
Brevium , inthe Writ of Ex parte talis, holds , that upon an Eſcape the 
Gaoler ſhall have a ſpecial Writ upon the Caſe againſt the Prifoner to 
anſwer for the Eſcape, and the damages which the Gaoler ſhall ſuſtain 
thereby : and it was holden in. a great Cafe, viz. One Ho/ts Caſe + 
That it is not neceſſary to ſhew that there was a recovery againſt chem. 
T a»feild , but there it was after a Suit begun, although before recovery. 
Godfrey , they have alſo put it in their Declaration , that they have ex- 
pended preat ſums of Money in looking for him ; therefore they have 
ſhewed that they were damnified. T axfeiid, it was fooliſh for them to 
ſpend their Money, for they could not have taken him again, although 
they had found him. Godfrey , A man ſhall have an aRion for fear of 
vexation; or trouble, or charge, as one ſhall have a #/arrantia Charts, 
before he be impleaded. A man ſhall have a Caria Claudenda , before 
any breach of the encloſure: As to the Verdi, Itis certain enough, 
for it ſaith , nod tunc & ibidems ſoipſum recuſſit ; and that canngt but be 
referred to a time certain before. viz. 26. Feb. T aufesl@, It ſhall be 
referred to circa, and therefore ad t#nc & ibidem do remain uncertain. 
S*it Juſtice, Preſently by the eſcape, there was a wrong done; there- 
fore for that he may have-an ation. © /enche Juſtice ſaid, That he had 
experience in a Caſe of Treſpas: And it was the opinion of almoſt all 
the Judges 10f England, That if the Treſpaſs ſhould be dong 
after the day wherein it is ſuppoſed to be done by the Writ; Yet 
the Writ ſhall not abate, and therefore he ſaid , That the difference of 
the Treſpas done before and after the day ſuppoſed by the Writ, is to no 
rpoſe : Further he ſaid, that it ſtandeth them upon to have their ation 
fore they be ſued by the party , at whoſe Suit he was in Execution : for 
perhaps, he who was in Execution might dye, and other changes mighe 
happen , ſo as they might loſe all. 7 a»fei/4, What damages ſhall the 
Sheriffs have here , if they ſhall recover before any aRion be brought 
againſt them, when as it is uncerrain whether ever they ſhall be ſued or 
not ; and ſo uncertain how much they ſhall be damnified 2 But not- 
withſtanding all which was ſaid by T a»fe/4, Judgment was given forthe 
Plaintiffs, | Hill. 
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ONDON doth preſcribe to have a Cuſtom , That after Verdi 
given in any of the Sheriffs Courts, or ſuch like Court there , that 
the Maior may femove any ſuch Suit before himſelf, and as Chancellor 
ſecundum bonam & ſanam conſcientiam moderate it, and it was moved, 
whether ic were a reaſonable cuſtom or not, becauſe that after tryal by 
ordinary courſe at Law, he ſhould thereby ſtay judgment. fancy Juſtice, 
Te ought to be before judgment, otherwiſe it cannot be, for the Statute 
of 4. H. 4. is, that judgment given in any Court ſhall not be reverſed, 

but by Error or Attaint ; Vide Raftal, Tit. 7udgment. . 


me 
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N an Ejefi5one firme upon a ſpecial VerdiR, it was found, that one 7ohn 
[| Brenne was ſeiſed of a Manor where there were Copyholders for life, 
and by Indenture leaſed acopyhold called Harri Tenure, parcel of the 
Land in queſtion,to Petey and Fohn Blackborow, for eight years, to begin 
after the death of Brenxe & his Vife;and by the ſame Indenture [eaſedfall 
the Manor'to them as before : The Copyholder did ſurrender,and Brenne 
granted a copy to hold according to the cuſtom of the Manor. Brenne 
and his Fife died : So as the leaſe of Blackborow was to begin ; Peter 
entred and granted all his Intereſt unto a ſtranger, and died. 7oh»encred 
into the whole as Survivor, and made aleaſe thereof to the Plaintiff, 
and the Copyholderentred, and he brought the aRtion. Shmurtleworth 
' fortheplaintiff : The queſtion is, wherher the plaintiff ſhall have Harrs 
Tenure, as in groſs, or as parcel of the Manor? and he conceived, that 
becauſe it is named by it ſelf, that it ſhall paſs as in groſs;for ſo their inten 
appeareth to be. In 33-H.8. Dyer 48. A Feoffment was made of a Manor 
to which a Villein was Regardant, by theſe words, viz. Dedi unam 
acran , &c. And further, Deas & conceſſi Villanum menm : and thereir 
was holden that the Villein ſhould paſs asin groſs, and that they were 
ſeveral gifts, alchough there was but one Deed. The ſame Law ſhall 
be of an Advowſon appendant, 14, and 15. E/. Byers: kkaband _ 
Wite 
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Wife were joint-tenants in Fee of a Manor out of which the Queen had a 
Rent of twenty pound per annum , and ſhe by her Letters patents, in 
Conſideration of Money paid by the Husband-, did give, grant, releaſe, 
and remiſe unto the Husband and his heirs the ſaid twenty potind Rent, 
habendum & percipiendum tO him and his heirs; The Husband did 
deviſe the Rent unto another and his heirs,and dyed : Thereit is debated, 
whether the Wife ſhonld pay the Rent or not ; and it was holden 
that ſhe ſhould pay it , for the deed having words of grant and releaſe, 
ir ſhall be referred to the EleRion of the Husband, ind for his beſt 
avail how he willtake it; and there is no neceſlity that che Rent be 
extinguiſhed in his poſſeſſion ; for it is .a maximein Law, that every 
grant ſhall be taken beneficially for the grantee: (o is it,if it contain words 
of twointents, he may take that which makes beſt for him. 2, and 
22. H. 6. A deed comprehending Dedi & conceſſ , was pleaded 
as a Feoffment. In5. E. 3. A Rent iſſuing our of Lands in Fee was 
granted to Tenant by the courrelie, to baveand to hold to him and 
his heirs; It ſhall not be taken as extint, but the Rent ſhall £0 to 
his heires, although be himſelf could not have it ; Then in our Caſe, 
becauſe it is more beneficial for the Termor , he ſhall have icingro ; 
And ſo he ſhall avoid the Eſtxte of the Copyholder afterwards ; 
and here is an Eleftion made by Petey fo to have it by the grant of 
his Intereſt over, Our Caſe is not like unto the Caſe of 48. E. 3; 14. 
Where a Ceſſavit was brought, ſuppoſing that the Houſe was holden of 
the Plaintiff by five Shillings, and che Defendant pleaded, that the Ance- 
ſtor of the Plaintiff, by his deed, which he ſhewed forth, gave the houſe to 
him'and a ſhop, which are holden by one intire ſervice, and demanded 
judgment, &c. And there it was holden, that that deed did nor prove, 
but that the ſhop might be parcel of the houſe, and not a ſhopin groſs 
by it ſelf. And there Finchdon ſaith, That if a man grant the Manor of F. 
to which an Advowſon is appendant, and the Advowſon of the Church of 
F, ſo as it is named in groſs , yet it ſhall paſs as appendant; I 
yeild to that. , for there it is not more beneficial for him the one 
way” or the other , as it is in our Caſe. It may be perhaps ob- 
jeted , That the Plaintiff here ſhall not recover at all for the 
cauſe alleadged in P/o. Comm. 424. in Bracebridges Caſe , becauſe 
that the action is brought for a certain number of Acres, as one 
hundred Acres, and it is found that the Plaintiff hath right but to a 
moyty of them : But it hath been ruled againſt chat ; viz..chat be ſhall re- 
cover. Walmeſley Sergeant contrary. Notwithſtanding that this Copy- 
hold be twice named ; yet it ſhall paſs as parcel of the Manor, and 
not as a thing in groſs, and there is but one Rent , one Te- 
rure , and one reverſion of both. 45. E.3. A Fine was levyed 
of a Manor unto which an Advowſon was appendant , wherein a 
third part-. was rendred back to one for life,with divers Remainders over, 

Fe And 
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And ſo of the other two parts, with the advowſon of every third part 
as aboveſaid; and there it is debated who ſhall have the firſt avoi- 
dance. And it is holden notwithſtanding the Diviſion as aforeſaid, and 
the naming of one before the other, that they are all Tenants in 
common of it : So as if they cannot agree to preſent, that Lapſe 
ſhall incurre to the Biſhop ; and there no Prerogative is given to him 
who is firſt named, nor any prejudice to the laſt named ; tor being. by 
one Deed, it ſhall paſſe #9 flat». 14. H.8. 10. A Leaſe was made for 
a year, Er fic de anno in annum, &c. And there it was debated, whe- 
ther it were a feverall Leaſe for every year; and it was ruled, That an 
Action might be brought, ſuppoſing that he held for one and twent 
years if in truth by force of the ſame Demiſe the Leſſee occupy the 
Land ſo long: And if I by my Deed grant unto A. and B. the ſer- 
vices of 7. D, and by the ſame Deed the ſervices of 7.S. are aiſo gran- 
ted unto them, they are Joyn-tenants of the Services or Seignories ; 
So if Ileafe a Manor, reciting every parcell of the Land of the Manor, 
for the whole conſiſts in ſeverall parcels; In 33. H.8. (before remem.. 
bred,) It is ſaid, That the Advowſon ſhall be appendant, if the whole 
Manor be granted; &c. But if it be admitted that there be ſeverall 
Leaſes,” and that it paſſeth as a thing in groſle; yer inthe interim du- 
ring the life of Brenze, and his wite, it is one entire Manor. For if 
Blackbirow- had levied a Fine thereof 'before entry, his Intereſt in the 
Land had.not paſſed:” And if #Fine be levied of the Manor, -and the 
Conuſee render back part to one for life, and another part to"another 
for life, the remainder of the whole ta a third ;until the Two enter, it is 
one entire Manor in the handy, of the Conufee. If I deviſe that my 
Executors ſhall ſell ſuch Lands which are parcell of a Manor, and dye ; 
untifl they ſell, it remains parcel} of the Manor :' So if--the heir ſelleth 
the Manor, that Land ſhall paſſe, for it is but executory, and remains 
parcell untill it be executed. Wherefore in the principall Caſe here, 
the Copy-hold is good. The reaſon of the Caſe 33. H.8. Dyer 48. 
is, becauſe before the grant, the advowſon was not appendant to that 
acre onely, but to the whole Manor, and to thatacre- as parcell _ 
Alſo he ſaid, that the Copy-fiold ſhall be good* againſt the Leſſee, be- 
ing granted before execution of his term, when as the Manor was 
entire : For he who hath a Manor but for one year, may grant Co- 
pies, and the grant ſhall be good to bind him in the Reverſion. And 
if one recovereth an acre, parcell of a Manor before execution, 
it is parcell of the Manor, and by grant of the Manor ſhall paſſe. 
Periam Juſtice, But yet now being executed by the death of the Leſ- 
ſor and his wife, it isno part of the Manor if they be ſeverall Leaſes. 
Walmeſley, But the Defendant is in by Cyſtome, by one who is Domi- 
nus pro tempore. eAnderſon Chief Juſtice, The Caſe of 48. E.3. is like 


our Caſe. And 1 conceive clearly here is no ſeverance; but if there had 
S been 
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been any ſeverance, it had been otherwiſe ; but I doubt of the other 
point. Periam Juſtice, In 13. H.4. the difference is taken betwixt a 
grant of a Manor »»g cum advocatione; anda grant of a Manor, et 
wlterims, a grant of the Advowſon. . In 14. Eliz, Dyer 311. in the 
Caſe of the Lord Cromwell and Andrews, it is moved, If a man bar- 
ain and ſell, give and grant a Manor and Advowſon to -one, and 
afterwards levieth a Fine, or inrolleth the Deed, Dyer held, that 
the Advowſon ſhall paſſe by the Bargain and Sale, as in groſs before 
that the Deed be enrolled. But I conceive, that it cannot paſs if the 
Deed be not enrolled, and then it ſhall paſs as appendant, by reaſon 
-of the intent of the parties; and ſo in this Caſe. And for the laſt 
matter, I conceive, very ſtrongly, that when the Leaſe which is exe- 
cutory takes effect, that it ſhall avoid the Copy-hold; -for although 
-at once, viz. during the expeancy of the ſaid Leaſe, to "_ ata 
day to: come, the Copy-hold be not .extint ; yet now he may 
ſay, That all times, as in reſpect to him, the Copy-hold Cuſtome was 
broken. I hold, That a Tenant in Dower ſhall not avoid a Copy-hold 
made during the Coverture ; and ſo it hath been adjudged in the 
Kings Bench. But I conceive, there is a difference betwixt that Caſe,and 
the Caſe in queſtion ; for 4n that Caſe the title of the wife to have 
Dower is not conſummate till the death of the Husband. Anderſon Chief 
Juſtice, I can ſhew you an Authority, -That if T grant unto you ſuch * 
Land, and the Manor of D, there tht Land ſhall paſs as parcell of 
the ManGr. Periaw, True there, for it doth enforce the firſt grant. 
But here the intent of the parties doth appear, and the ſame is to be 
reſpeRted. Anderſon, But their intent_ought to be according to the 
Law: as in 19. H.8. it is holden it ſhall be in a Devile. Anderſon, 
upon the Argument of this Caſe, ſaid, That if a Warranty be to a 
whole Manor, and alfo to an Advowſon, the party cannot have 

Two Warrantia Charte. Periam, If he had further ſaid in the Deed, 
That his intent was that it ſhould be ſeverall, the ſame had alte- 
red the Caſe. Anderſon, | No, truely ; becauſe bis intent did not 
Gagg with the rule of Law.” As if a man deviſe that his Lands ſhall 
be fold, and doth not. ſay by -whom, it is void, and yet the intenc 
is expreſſed. If the Leaſe had been by, ſeverall Deeds, Perians 
aid, The Copy-hold. had beene ſevered. Windham denied thar, 
If - both the Deeds. bee delivered at one time. It was adjour- 
ned. | 


Hill. 


if a Deviſe beto I. S. and his heirs, and it is written bur to the heirs 
of 7. $. there an averrment ſhall not make it good to 7.S. becauſe 
it is not in writing, which the Statute requires : and ſo an averrment 
totake away ſurpluſage is good, but not to encreaſe that which is 
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AN Information was upon the Statute 'of 5. & 6. E. 6. for buy- 
ing of ſeed Corn, having ſufficient of his own, and not bri 

ing ſo much unto the Market of his own corn; and a generall iſs 
was found upon it. And it was delivered for Law to the Jury by the 
Juſtices, That a Contra& in Market, for corn not in the Market, or 
which waggot there that day, is riot within the Branch of the Statute. 
But if corn or graine be in the Marker, although that the Contra&t 
be made in a houſe out of the Market, -and delivered to the Vendee 
out of the Market, yet it is withih the Statute. And in the Argumenr 
of that Caſe, Anderſon ſaid, That the Marker, ſhall be ſaid, The place 
inthe Town where it hath uſed to be kept, and not every place of the 
Town : And a Sale in Market overt in London, ought to bein a Shop 
which is open to the ſtreet, and not in Chambers or inward rooms, 
otherwiſe the property is not altered. And fo it is of all Statutes in 0- 
pen Markets. And the Recorder of Londen ſaid, That ſuch was their 
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t was holden by Anderſon chiefe Juſtice, That if one deviſerh Lands 
[| to the heirs of 7. S. and the Clerk writes1t to 7. FS, and his heirs, 
that the ſame may be holpen by averrment, becauſe the intent of the 
Deviſor is written, and more ; And it ſhall be naught for that which is 

ainlt his intent, and againſt his will, and good for the reſidue. But 


defe&ive in the Will of the Teſtator. 
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Feoffment was made unto 8 the uſe of him, and his wife, 
"A. diſ-puniſhable of Waſft during; their lives ; one died; and the 
Survivor-committed Waſt y It was the opinion. of the whole Court, 
$hat an Action of 'Waſt would not lie by um in the.Reverſion;; for it 
is a Priviledge which is annexed to the Eftate, which ſhall continue as 
long as the Eſtate doth continue. - paige od | 


Mich. 2.9 Blix, in the Common Pleas, 
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A.grants annualem reddirum our of Landsin which he hath nothing. 
The opinion of the Court was, That it is a good grant of an Annyi- 
ty by theſe words (annualem reddirum.) But whether the Husband ſhalt 
have a Writ of Annuity after the death. of the wife for an Annuity, 
during the Coverture, they were in ſome doubt; becauſe it is but a thing 
in Action, as is an Obligation : Otherwiſe were it of a Rent which ſhe 
had for life : Note, in pleading for a Rent, he ſhall plead, That he 
was ſeiſed, &c. 


—=——_ —_—_— 
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ST Inkfeild deviſed Land in Norfelk, to one Winkfeild of Loww- 
V y don, Goldſmith, and: to: his heirs in Fee. And afterwards 

he made a Deed of Feoffment thereof to divers perſons unto the uſe 
of himſelte for life, without impeachment of waſte, the Remainder 
unto the Deviſee in fee. But before he ſealed the Deed of Feoffment, 
he asked one, if it would be any prejudice to his Will ; who anfwe- 
red, No. And the Deviſor hel again, if it would be any prejudice 
becauſe he conceived that he ſhould not live untill Livery was made. 
And it was anſwered, No. Then he ſaid, that he would ſeale it for 
his inteht was, that his Will ſhould ſtand ; And. afterwards Livery 
was executed upon part of the Land, and the Deviſor died. Rod;, 


and 
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and Periam Juſtices; The Feoffment is no Countermand of the Will, 
becauſe it was to one perſon : but perhaps it-had been otherwiſe, it 
it had been to the uſe of a ſtranger, although it were not executed. 
Anderſon Chiefe Juſtice, and others, the Will is revoked in that part 
where the Livery is executed. And he ſaid, It would have been a 
queſtion, if he had ſaid nothing, And all the Juſtices agreed, That a 
man may revoke his Will in part, and in other part not. And he may 
revoke it by word ; and that a Will in writing may he revoked by 
word. Periam ſaid, Itis no revocation by the party himſelfe, but the 

Law doth revoke it ; to which Windham agreed. But he ſaid, That if 
the party had ſaid nothing when he ſealed the Feoffment, it had 

been a revocation of the party,” and not of the Law. Periam, If the 

Witneſſes dye, ſo as he cannot prove the words ſpoken at the ſealing 

of the Feoffment, the Feoffment will deſtroy the Will; and ſo he 

ſpake to Axderſon, who did not deny it. All this was delivered by the 
Juſtices upon an Evidence given to a Jury at the Barre. 


— 
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| 11) lym That it was ſaid by Anderſon Chiefe Juſtice. That if one 
intrude upon the poſſeſſion of the King, and another man en- 
treth upon him, that he ſhall not have an Action of. Treſpaſle ; for 
he whos to have treſpaſſe, ought to have a poſſeſſion; and in this caſe 
he had not, for that every Intruder ſhall anſwer the King for his time; 
and therefore he ſhal not anſwer to the other party : To which, a/ze- 
fley and Fenner, Serjeants agreed. - Periam doubted of it; for he con- 
ceived, That he had a roſſelſion againſt every ſtranger. Snagg Serjeant 
conceived, That he might maintain an Aion of Treſpaſſe ; but ind- 
ham and Rodes Jpſtices, were of opinion that he could not maintain 
Treſpaſs. Walmeſiey, he cannot ſay jn the Writ, Yware clauſam fregit, 
&c. Rodes vouched rg. E.4. to maintain his opinion. 
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| bp an Aion of Debt upon a Bond, the Caſe was this, Norris was 


poſſeſſed of wools, for which there was a contention betwixt = 
| | Deten- 
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Defendant, and one 4. And Norr# promifed A. in conſideration 
that the goods were his ; 'and alſo, that he ſhould ſerve procefſe upon 
Saliſbry out of the Admiral Court, that he would deliver the goods to 
A. And afterwards he delivered the goods to Salirbury the Defendant, 
who gave him Bond with Condition to. keep him harmleſſe. from 
all loſſes, charges and hinderances, concerning and touching the ſaid 
wools.: Afterwards A. ſerved proceſſe upon him, and he did not deli- 
.ver to him the goods : for which 4. brought his Action upon the Caſe 
againft- Norris, who pleaded, That he made no ſuch promiſe, which 
was found againſt him. And afterwards, Norris brought an Action 
of Debt upon the Bond againſt Salisbxry, becauſe he. did not fave 
him harmlefſe inthat ARion upon the Caſe. And the opinion of the 
whole Court was, That the: Action of Debt would not he, becauſe 
that the Action upon the Caſe did not concern the wools directly; 
for the Aion is not brought but for breach of the promiſe; And 
that is a thing of which the Defendant had not notice, and it was a 
ſecret thing not concerning the wools, but by circumſtances, and fo 
out of the Condition. Anderſon Chiefe Juſtice ſaid, That if A. pro- 
miſe B. in: Conſideration, that B, is owner of goods, and hath 
them, to deliver them to C. the ſame may be a good conſideratiagn; 
yet he ſomewhat doubted of it. But Walmeſley did affirme it to be a 
good Conſideration. 


Ad <C_—_—_—_ 
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TI: was holden by the whole Court, That in an Aion of Treſpaſle, 
It is a good plea in barre, Thar the Plaintiffe was barred in an 


Aſlize, brought by him againſt 'the Defendanc, and iſſue jopac up- 
on the Title ; But otherwiſe, if it were upon the generall iſſue ; viz. 
Nat tort, nut diſſciſin; For then ir might be that the Plaintiffe was ne- 
ver ouſted nor diſſeiſed; and ſo no cauſe to recover : In which caſe, 
* t was noreaſon to put him from his Writ of Righe, 


HMich. 


Bragg's Caſe. 
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A Woman having cauſe tg be endowed ofa Manor in which are 
Copy-holders, doth demand her Dower by the name of certain 
Meſluages,certaig Acres of land,and certain Rents;and not by the name 
of the third part of the Manor, and ſhEdoth recover, and keeps Courts, 
and grants Copy-holds: It was holden by the whole Court, x in ſuch 
Caſe that the Grants were void, for ſhe hath not a Manor, becauſe 
ſhe hath made her demand as of a thing in groſſe. Otherwiſe, if the 
demand had been of the third part of the Manor, for then ſhe had a 
Manor, and might have kept Courts and granted Copies. And the 
pleading in that Caſe was, That ſhe did recover the third part of the 
Manor per nomen of certain Meſſuages,and Acres,and Rents ; which was 
hotden to be no recovery of the third part of the Manor. 


—_— 


Hill-29. Eliz. im the Common Pleas. 


I 


Ote,it was holden for Law, That the Juſtices may increaſe, but 
not decreaſe damages, becauſe the party may have an Artaint, 
and ſo is not without remedy.But note, contrary by Auder/on and Per;- 


am Juſtices. 


————————————_— 


Hill. 39. Eliz, in the Common Pleas; 


158 

Erjeant: Fenner moved this Caſe, That the Lord ofa Manor doth 
g preſcribe, That if the Tenant do a Reſcous, /or drive his Cattel off 
from the Land when the Lord comes to diltrain, - that the Tenant ſhall 
be amerced by the Homage ; and that the Lord may diſtrain for the 
fame. Anderſon Chief Juſtice did conceive it might be a good cuſtome: 
and ſo alſo was the opinion of Reds Juſtice; and he: vouched 11 H. 7. 
where the Lord had Three Pound for Pound-breach. Fenner, It is ex- 


tortion,if the amercement de not for a thing which is a commonNufans, 
anul. 


136 Giles and Newton's Caſe, 


and cited 11 H, 4. to prove it. Periam Juſtice ſaid, That hee aid 
well. 


Cr r—_—_— 


Paſch. 28 Eliz, In the Common Pleas, 
Rot. 1962. | 


159 GiLg's and NgEwToN's Caſe. 


HE Caſe was, That the FF ſeiſed of the Manor of Gaſcoig ne, 

and ofthe Graunge called Gaſcoigne Graunge in D. did grant all 

her Lands, Tenements, and Hereditaments in D. and it was adjudged 

by the whole Court, that the Manor did not paſs. And ſo Anderſou 

Chief Juſtice ſaid it is, ifit were in the Caſe ofa common perſon ; but 

an Advowſon ſhall paſſe by the Feoffment of the Manor withontDeed, 

without the words cum pertinentiss, for that is parcell of the Manor ; 
which the whole Court granted. | 


Paſch.23. Elix, in the ( ommon Pleas. 
160 


. $. was arreſted by force of a Latirat out of the King's Bench, at 
the Suit of F. D. and the Sheriffe took an Obligation of him with two 
Sureties, upon condition that he appear ſuch a day in the King's Bencþ, 
and alſo that ad rxnc & ibidew he anſwer the ſaid 7.D.in a Plea of Treſ- 
paſs. It was moved by Rodes Serjeant, That the Obligation was void by, 
the Statute of 23. H, 6. by which Statute no Obligation ſhall be ſaid to 
be good, if not for appearance only ; and this O ligation is for ap- 
pearance, and alſo that he ſhall anſwer to F.D. which is another thing 
then is contained in the Statute, and therefore it'is void, But all the 
Juſtices were of opinion, That the Obligation was good, notwithſtand- 
ingthart ; becauſe that the words of the Writ directed to the Sheriffe, 
are ®nod capias ſuch a man, Ira guod habeas corpws ejies hic, ſuch a day, 
ad reſpondendum tali, in a Plea of Treſpaſſe ; and ſo- nothing is con- 
tained in the Bond, which is not compriſed within the Writ dire&ed 
unto him, bur if any other collaterall ching be put into the Obligation, 
then the Bond ſhall be void for the whole. 


; zl. Elix, 


—_— ET re I ens £1 - 


Strangden-and Barnell's (aſe. 17 


— 


31. Eliz, in the Common Pleas. 


16x, : By CK 5 T's: Caſe. 


T- Effee for ten' years granted a rent charge untd- his Leſſor [forthe 

years: Afterwards the Leſſor granted the Remainder in Fee to the 
Leſſee. It was the opinion ofthe whole Court that the rent was gone 
and extin&, becauſe the Leſſor who had the rent, is a. party to the De- 
ſtru&ion of the Leaſe, which is the ground of the Rent. | 


— 
—_— 


29. Eliz. In the King's Bench. 
162 ALLEN and PATSHALL's Caſe. 


A Copy-holder doth ſurrender unto the uſe of a Stranger 
for ever; andthe Lord admits the Surrendree to have and to 
hold to bim and his Heirs. « 1t was'adjudged in this Caſe; That if ir 
were upon a deviſe, that ſuch a one ſhould have the Copyhold in Fee ; 
and afterwards a-furrender is. made unto the Lord to grant. the. Copy- 
hold according to the Will ; -and he grants it in-Fee-tor him and his 
Heirs, that the Grant is good. |. But quere in the firſt Caſe, for it was 
there but a bare Surrender only. 


_ 
AO + OL ; _ 


gf Mich.'25,28. Eliz, in the King's Bench. 


163. STRANGDEN and BARNELL's Cale. 


N Acton of Trover and Converſion was brought of- Goods in 
Ipſwich; the Defendant pleaded, That the Goods came to his 

hand in D»nwich in the ſame County ; and that the Plaintiffe gave ug- 
to him the goods which came to his hends in Dunwich, abſg, hoc that he 


is guilty. of any Trover,andConverſion of Goods in Ipſwich. And by the 
opinion of the Court, the ſame is a good manner of Pleading by rea- 
ſon of the ſpeciall Juſtification. Yide 27. H. 6. But when the Juſtifi- 
cation is generall, the County is not traverſable at this day. Yide 19. 
H. 6.6, & 7. 


E Mich, 


138 Zonch and Bamport's (fe. 


Mich. 27. Hliz, m the Kings Bach. 
164 - BART ON and Epmonoy's Caſe. 


' MN Infant and anotherwere bounden +n-a Bondfor the Debt of 
-L'A the Infant: The Infant at by full age-did affoame to {avethe other 
ar eo y the hoe Cure, the mp tc Amie en Actin 
-was reſolv the:/whole Courr, thet npon-this it-en \A&iq 
upon the Gale would lie apainfethe Frxecuters ofthe 1 afane.” Boed a 
Berhe Covert,and another at her requeſt had been bounden in. ſuch a 
Bond, andafter the death of her Husband, ſhe had /afſumed. oe 
faved the other harmeleſſe againt luck Boa, . ſuch Afumpſic ſhould 


not have bound the Wife. 


a —_— W OS 1 = 4 " 
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Trinit,29. Eliz. in.the Common Pleas. 
FIG 1465 Z0uca andBaue arts: Calc 


a—- 


is Cafe was moved, When the Defendant pleads in Bar to-thy 
 Akgton, andthe Phaintiffe replies,, andthe Defendant doth de. 
mur ſpernlly upon the Replication, and the Bar 4s "ſufficient, Yhe. 
ther the Juſtices ſhall give Judgment upon the Replioation, orſhall re- 
ſort unto the inſufficient Bar; the Replication — alſo inſufficient > 
And the opinion of the Court was, That when the ARion.is of ſuch a 
nature, that the-Writ and the-Count doch comprehend.the Title, as in 
aPFormedon and the like, then becauſe there is- a ſufficient title for the 
demandant by the Writ and.the Count, ſo as the ;Judges may ſafely 
proceedtoJudgementforthePlaintiffe, there they ſhall reſort to the 
Barr. - Contrary in Caſes where the Title doth commence only by the 
Regilication, as1nAfline, Treſpaſs;and the like. 


40-Eltz; in the Extheguer.. 
- 2:66 


Ore,it-was ſaid by Sir Francis Baces the King's Solicitor, That it 
. N. wes adjudged-40. E/:z. in the Exchequer, "That where the King 
had.made a Leaſe for life, -Who was guſted by a. Stranger, that the ſame 


ſhould 


Ls th ME. tt 


Protter's (fe. Harding's Caſe. ng 
ſhould be ſaid a. Diſkeiſin of the particular eſtate, againſt the 
ground, which is, That a man.cannot be diſſeiſed of leſle eſtate thenofa 


Fee-Syngle, 


—_— 


40. Blix, inthe Kings Benth, 


167 
Jr was holden and adjudged by Popham Chief. Juſtice of the Kings 
Wite 


— 


Bench, That where a Leaſe was made unto the Husband-and 
for their hives, the remainder to the Heirs of the Survivor;thar the ſame 
was & good remainder notwithſtanding the uncertainty, and that in 
thar Caſe the Hizband after the deart of che Wife ſhould have Judge- 
ment to- recover the Land 


es 


33- Eliz. in the Common Pleas. 


08; PrROCTE R's Caſe. 
| bee; Nd nie CR, That the Eacheſs of the Clark in not ea- 
Gs e Kings Silver, ſhall not prejudice the King or the 
Woe: 


mo 
Is 


—————— 


39 Eliz. by the Kings Bench. n 2 


x69  Haxrxnoinaes Cafe, 


T was holden by the whole Court of Kings Bench(as it waxrepoxted 
[ by fr ibs Pr be Tharit « _ make A . wy" of 
| a Free-hgld land, rendring Rent; the: Co- 

DE ieſrends t6 one, and the -Free-boldto another, that the rent. 


oi be qo 


Trinit-25. Eliz. in the Common Pleas: 
Rot. 1702, 
170 LEONARD and STEPHEN's Caſe: 


Treſpaſs, the iſſue joyned was, Whether it were a Feoffment or 


N 
I not ; and upon Evidence to the Jury, = Caſe appeared to be, jon 
That 


igo + Leonardand Stephen's (aſe. 

That there was Leſſee for years, and afterwards the Leffor made a Deed: 
of Feoffment, in-which were words of Confirmation, and in the end of 
the Deed, there was a ſpecial Letter of Atturney to make Livery to the 
Leſſee for years,and his heirs.  Andit was agreed by all the Juſtices, 
That the Leſſee for years had Elecion to take the ſame by way of con- 
firmation, or by Feoffment; :andthatthe Law doth-ſaſpend and expect 
untill he hath declared his pleaſure. And it was further adjudged, 
That when he hath made his EleRion, to take it by Livery, that it 
ſhall be a Feoffment, ab inirio ; and by the delivery of the Deed inthe 
meantime, mh operat ur: | þ 5), 1 JENNY LIES BS FG 
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1.4. Mich. 31, Eli. in the Common Pleas... ...,. 
Ia: 973 003'] 
= £ SITS 

Copy-holder did alledge the cuſtome to be, That the Lord of the 
Manor might; grant: Gopies in Remaynder withethe aſſent of the 
Tenants, and not otherwiſe : and that Copies in remainder otherwiſe 
granted ſhould be meerlyyoid, The queſtion was,, Whether it were a 
" 800d cuſtome 2_ The Jufſfices did not detiver any opinion in, the point., 
But ali ſley Serjeant aid, That it wasa void cuſtome;- fora Copy» 
fol ERAS ai eftate of whiththe Law doth not take notice. and Co-- 
y-holders are meer Tenants at will by the common Law ; and'thete- 
fore to ſay,_That he who hath not an intereſt ſhould have me at his 
pleaſure, aſwell as I who am intereſſed ſhould have him at my pleaſure, 
1s prepoſterous and repugnant to reaſon ;. as 2.H,4:27. A cuſtome that 
the Commoner ſhall not uſe his Common before that the Lord hath 
put in his-Cattel,is not geod, for the CommonerHath an intereſt in the 
Common, which is not reaſohable to be reſtrained at the pleaſure of a- 
nother-; and: rgi-E lis: Dyer'257: A cuſtome that a-man ſhall not de- 
miſe'or leaſe but for  ſix'years is a void cuſtome. Shurr/qworth Serjeant 
cohrtaty/ aid hefaid; Thit'the-peaſbn thar this Copy-boITisn of with- 
i! Z3P00r 44 Eſtateby Oopy;0is n& ralſon'® £6 by rhe Fame treaſon: 
you may overthrow all Copy-hold Eſtates. And he" faid'”" That this 
cuſtome might have a lawiull beginning, and ir ſeems to bee grounded 
upon the reaſon of the common Law, thata remainder ſhould not be 
without the aſſent-ofthe particular Tenant,\\apd thenefope' it is a good 
cuſtome. And ſo is the cuſtome, that aWomanThaltnor have Dower 
if ſhe do net claim 4t within a yearand a day. And a-cultome, _ that a 
free Tenant'fhall rot aher? without 4 nder*in*the Court ofthe 
Eord, is a good cuſtome. Jt was adjourned. 


_ 
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l 1 Y I:( LM J1; Eliz:. 


Maye's Caſe. Halton's Caſe. 14.1 


wi 


31. Eliz, in the King's Benc,, 
' Sir RaLeH EGERTON's Cale: | 


LI a ſpeciall Verdi& the Caſe was this, A man being Tenant for 

life in the right ofhis Wife, he made a Deed of Feoffment Haber- 
dam to the Feoffee and his Heirs, ad ſo/um opus & uſum of the Feoffee 
and his Heirs for the life of the Wife; and the Court was cleer of opini- 
on, that it was a-forfeiture, becauſe the Hab&»dum is abſolute; and the 
uſeis anotherclauſe ; and although he doth not lintic the uſe bur for life, 
yetthe Law limits the remainder ofthe uſe to the party who maketh the 
Feoffment. 


— __ 
— _— 


Trinit29. Elix; in the King's Bench. 
173 M a rY-e's Cale. 


F a man ſendeth a Letter by a Carrier to aMerchant-for certain Mer- 
[| chandizes to-ſend them to him by theCarrier, receiving certain ' mo- 
nies ; and the Merchant ſendeth the Goods by the Carrier, without the 
receipt” of the Money ; the” ſame ſhall not bind the Buyer (as it 
was holden 'by the Court) becauſe- it was but a conditionall -Bar- 
gain, and it was the folly ofthe Merchant to truſt the Carrier; and- 
therefore in that Caſe the Vendee was admitted to wage his Law. And 
ſoif one writeth for Wares, and the =” ſends them by the ſame Car- 
rier, yet if the Carrier doth not deliver them, the other may wage his 


Law in ſuch Caſe. 


—_—— 
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Mich.30. Eliz, in the Common Pleas. 


174 HaLrTo vs Cale. 


"HE caſe was, That a Recognizance-was acknowleged- before Sir” 
' NN. Read, one of the Maiters of the Chancery. The Recognizee- 
died before the ſame was enrolled. And whether it might be enrolled at 


the Petition of the Executors of the Recognizee was the queſtion? And. 
it- 


Blagroue and Wood's Caſe. 
ſtwas apreed by all © the Juſtices, That the ſame might be enrolled ; 
for it was like unto the Conufans of a Fine before a Judge, which 
might be removed out of the hands of on Jour by a Certiorari, and 
yet it is no record untilf it be perfeted. - And at that time, itwas 
doubted whether the Chancery might help a man who was a purcha- 
ſer for valuable conſideration, whore. there: wanteth the wordſ heirs] 
in the Deed of purchaſe : Bur it was agreed by all the Juſtices, That 
after a Fine is levied of Land, . Thac che Chancery may compel the 


| 


Tenant to attorne,  - - - 


it. 


SS. a 2 FO £4 ' 


© | Trinit.z1. Eli, he Common Pleas, © 
55 3! IAIN 50 504 an ; 
175  BLackove and Woop's Caſe, 


| ip Treſpaſs, the Queſtion-was, If a -hold was ſurrendred, or 
-not. And the cuftome was alfedgedt to be, 'Thar-a Copy-hoſder 
might ſurrender out of the Court to the - Stewardout of the Manor; 
And'the Steward was retained: onely by word, bur had 'no Patenr. 
wWalmeſley, He may be Steward by word well enough. But Windham 
and A nder/on held, That be might be Steward. by word onely in pofe 
ſeſſion, that is, when he holds a Court in po n ; But he cannot 
be Steward out of Coust- without a Patent, becauſe he is then out of 
| Tana > And therefore, it was the opinion. of the whole Court, 

bel the. ſurrender out of Court. to- the Steward by word, was not. 
pod. | | 


M— 


| Hl. 36. Eliz, inthe Common Pleas. 


nub 176 | 
Wo Sammons of 'a Copy-hotder to-appear at the Lords Court was 
2 at the Church; and thereupon the Copy-holder did nor” appear: 
And it*was the opinion of the whole Court, that the” fame was ino. 
cauſe” of forfeiture of the' Copy-hold, becauſe it was not eſpecially 
ſhewed” to ber the Cuſtornas: And it 'fhalt be bard to make it a For- 
feiriire ; for perhaps the Copy-holder had not notice of it, And 
to" that purpoſe:'was vouched the 'Lord. Dacres and Haxleftons enfe. 
And they held, that-notice -ought- to-be given to-the perſon; and 
the Refaſall muſt: be} willfall;;- for if a-Co der be demanded 
his rent, and he faith; that- he hath'it- nor, . the ſame is no forfeiture 

Wl bur 


Shipwith and Sheffeild's Caſe. 143 


but the denrall ought 20 be @ wilfull deniall ; and ſo it was ſaid co 
have been adjudged #n one Winters Cale. TAs; t 


mm 


4 


Sn 


© Trinit, 1.” Jacobi-in the Common Plear. 
Bo. $54. . | 


1779 SAPLAND and RipLER's Caſe. 


Fter Tong Arguments on both fides, It was _—_ by alf the 

Juſtices in this caſe : That where the Cuftome ot-a Copy-hold 
Manor was to admit for life, and in remainder: for life, at any time 
when there was but one Copy-holder for life in poſleſlion; and du- 
ring the minority of the Heir within fourteen years, the Gardian 
in Socage in his own name Yid admit a Copy-holder in Remainder 
for life, That the ſame wasa good admittance according to the Cy- 
tome: And that he was a ient Dominu pro tempore asTo this 
purpoſe, — it was objected by Walmeſley, That the Gardian 
15 but Servxs, and not Dominw. But becauſe it was agreed. that. he 
had —_ Intereſt, the admittance was good, and {0-it was: ag- 


4 td CS At 4 A — 4 — _ 


33. Eliz, In the Common Pleas.- 
178 SHIPWITH and SHEFFIELD'S Caſe. 


He Cyſtome of a ny Ay Manor was, 'That a teme Covert 

might give Lands to ber Husband. And if it-were a good Cu- 
ſtome, or not, was the Queſtion ? Fleerwoed. "The Cuftom is good, 
and vouched 12, E 3. That in Tork there is fuch a cuſtome, That the 
Husband might give the Land of his own purchaſe to his wife during 
the Coverture; and it is-a good Cuſtome, That an Infant-at the” age 
of fifteen years)may. make :a/Feoffinent, -29..E-3; andthe ſame is.g00d 
at the Common Law; and yet the ſameall began by cuſtome: But 
the Court was of opinion, That the Cuſtome is unreaſonable, becauſe 
it cannot have .a lawfull. Commencement, And Anderſon Chiefe Ju- 
ftice. ſaid, That a Cuſtome that an Infant: at-the age-of ſeven years” 
might make a Feoffment,. is no good euſtome ;-becauſe -heis not; of: 
ape of diſcretion. And in this caſe - at Barre,-It-ſhall..be' intended ther 
the wife being ſ«þ peteſtate vir, dif} it by the-Coheriſog of her Huſ-- 
bead; The fame Law is of a Cuftome,, Thet: the -wie-\may leaie. ©o: 


her 


14-4  eMich.29,Euiz. 


her Husband. Flcerwood urged, That the cuſtome-might;be good, be- 
cauſe the wife was to be examined by the Steward of the Court; as the 
manner is upon a Fine,to be examined by a Judge. To which the Court 


ſaiq nothing. 


4 
EET 


31. Eliz, inthe King's Bench 


: 179 

A? Action upon the Caſe upon an Aſſampſit was brought. And 
the Plaintiff layed his Action, , That ſuch a one did promiſe him, in 
reſpec of his labour in another Realme, &c. to pay him. his content- 
ment. And he ſaid, That Twenty five Pound is his contentment, and 
that he had required the ſame of the Defendant. Cook moved inarreſt 
of Judgement ; it being found for the Plaintiffe,upon No» eAſſnmpſit 
pleaded,that no place was alledged where the contentment was ſhewed : 
And the opinion of the Court was againſt him ; for 'Gaway and Fray 
were of opinion,; that he might ſhew his contentment in any Aion; 
and ſoitis, where it isto have ſo much as he can prove, he might 
proveit in the ſame Ation. Cook ſaid, That it had been moved inſtay 
of Judgement inthis Court upon an Aſſ»wpſir,becauſe the requeſt was 
not certain. And that caſe was agreed by the Juſtices, becaulc the re- 
veſt is parcell ofthe Aſumpſt; and the entire Aſſ«mpſit together in 
ſich caſe is the cauſe of the Action, but in this caſe, that he ſhould 
content him, is not the cauſe ofthe Aſwmpſr, but only a circumſtance 
of the matter ; and it was reſembled to the Caſe of 39. H. 6. where a 
Writ of Annuity was brought for Arrerages againſt an Abbot pro con- 
flio, &c. And the Plaintiffe declared that the Councel was ad proficu- 
um Domus, and was not alledged in certain ; . and it was holden that 
the ſame was not materiall, although it were uncertain, becauſe it was 
but an induction and neceſſary circumſtance to the Action : And fo the 


Plaintiffe recovered and had Judgement. 


” 


Mich.29 Eliz, in the King's Bench, 


JE 
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180 


HE Statute of 23..E liz. cap.25. is, Ynod non licuit alicui to en- 
T gronebare , &c. and in the Statute rhere isa Proviſo, That he 
may ſo do, ſoas he convert it into Malt. The queſtion was, Ifin anIn- 
formation upon that Statute, That the Defendant had converted it 


to Malt, be might-plead the generall Iſſue, Not guilty, and give in E- 
vidence 


The'Lady Stowel Cafe, rs 
videncethe ſpeciall matter, or whether he ought to plead the ſpeciall 
matter. Clench Juſtice, He may plead, Not puilty, &c. for the Pro- 
viſo is parcel, and within the body of the Statute, as.27.H. 8.2. where, 
upon an Information upon the Statute 'of Farmots, it is holden by 
Fitzherbert, That the Vicar may plead, Non habnit [eu tennit ad firmam, 
contra formam Sratuti, &c. and yet tlie Statute in the premiſes of ir, 
reſtrains every Spirituall Perſon to take in Farme any Lands, &c- and 
afterwards by a Provi/o gives him liberty to take Lands: for the mainy 
tenance of his houſe, &c.'' As;upen the Statute'of R; 2,- If he do plead, 
That he did not enter contra formam Staruti, he ma ;$1yEe 11, Evigenge 
that he entred by Title, as that his father was ſeiſed and died : and the 
ſame is not like unto the condition of a Bond, for that is a ſeverall 
thing ; But the Prevs/o and the Statute is but one AR. 


ms 


!--Mich2 9: Eliz.” in the King's Bench: q 


Ladd 2401.23 | 181, | bal 
JOte ; | It was ſaid by Maſter K emy Secondaty-of the King's Benc 
N That there is a Court-within pr <1_e" of Loxigen,, but-be laid, 
That it was but a Court Baron; and ſaid, That he can ſhew a Judge- 
ment, That no Writ of Error lieth of a Judgement given there. And 
it was queſtion, Whether Proceſs might beawarded to the Lieutenant 
of the Tower for Execution upon a Jucgment given in the KingsBench, 
becauſe the Defendant'was removed” and dwelt within the Li erty of 
the Tower? And it was ſaid, It could not ; butthe Writ ought to be 
awarded to the Sheriffs of Londen ; -anit if they returne the Liberties of 
the Tower, then a Nox omitras ſhall be — But ſome Counſel- 
lors.ſaid,: That although a No» omit: 4; be; awarded; . yet; the, Sheriffs 
caſes Pp unto, the - Libexties, gf the! Tower . to frye the. Prax 
cels,, 3; 3;:44 !ify; 1 a RP . Mol) naaboat es 12d. 


$4 SF . F # bf. , :, 


. 
7 W —_ _—_— 


= — — > —— 


2 Jacobs, in-the Common Pleas. 


i182 * The Lady STOWELL's (aſe. 

\ 4 ; | 

F* was adjudged in this Caſe, That the wife who is divorced cauſa 4 
dalteris, ſhall have her Dower.- --- - ;, , - 


# 
—_ b AZ IF 


? 


5 Lb Of iy | N.ſ Er 2199) vere 3502 nBleg bY . 
V tt: 3bFacobs 


4.6 Whitlock and Hartwel's Caſe. 


3- Jacobi, m the (ommon Pleas. 


183 WARNE K's Cafe. 


Eſſee for twenty doth ſurrender, rendring rent during the 
term. It was ldjudgeda good rent for-ſo ney hoim as cette 
might ha ve continued. 


3- Jacobi, in the King's Bench. 


184 WrrtLOck and HarTw ELL's Caſe, 


| W O Joint-Tenants for- life, - the one demiſed and granted the 
moyty unto his companion for certain years to begin after his 


death, Adjadged void, becauſe iris bur a poſhtility. And ſo-isit.of a 
| Covenant tb ſtand ſeiſed to theuſe, &c. asit. was, adjudged in'B arton 


| and Harvey's Caſe, 37. Eliz. 


mm ——_— 


3+ Jacobi, In the Kings Bench, 


| 135 PinDexr's Caſe. 


| ef. deviſed lands in Fee to his fon, andtnany other fands- in cail : 
| And afterwards he ſaid, Iwiltthat if my fon die without iſſue, within 
that the lands in Fee ſhall goto ſuch a one. rem, I will that the 
lands in tail ſhall go to others ; and doth not ay _in the ſecond 7rem, 
ifthe ſon dieth without iſſue, within age. It was adjudged, That the 
| fecond 1:ew ſhould be without condition.0 - 


5 


3 Jacobi, in the Star-(hamber, 
x86 Rus weErte's Cafe. 
A Man took away Corne in the _ time to which he had a right, 


A. and was puniſhed for a Riot in-theStar-Chamber, becauſe of his 
company only: Hill. 


Duke and Smith's Caſe. 147 


y "A 


Hillar. 3+ Facobj. 


187 KinGSTON and HiLL's Caſe. 


Thou art an arrant Papift, and it' were no matter-if ſach were 

; andrhou,and ſuch as thou, would pull the King our of his Sear 

if they durſt. Adjudged that the words were not aQivnable : Er quod 
querens nihil capiat per Billam. 


a | AY Aion upon the Cafe was bronght for ſaying theſe words, vir. 
h 


—_ 


Paſch. 3: Jacobi, in the Common Pleas. 


188 
Ote ; It was hoden bythe Conrr, That if a Fiers facies go to the 
Sheriffe to do Execution, "and he levieth the money, and delive- 
reth rhe ſame to the party ; *yet if it be not paid here inthe Court, che 
arty may have a new Execution ; and it ſhall not be any Plea to ſay, 
hat he harh paid the ſame to the party ;_ for it is not ofRecord wi 
out bringing of che money in Court. #44 11. H, 4.50. ar. 


hn. 


Paſch.z. Jacobi, in the Common Pleas. 
189 Dukxs and SmiTa's Cale. 


Ore; That if he in the reverſion ſuffer a recovery to divers uſes, 
Nt: Heirs cannot plead, That his father had nothing in the Land at 
the time of the recovery ; tor he is eſtopped to ſay, «That he was not 
Tenant to the Precipr,” And it was agreed, That it was a'good reco- 
very againſt him by eſtoppel. © LZuere. this caſe. 


—_— 
— 
— 


Mich.z. Jacobi, in the King's Bench: 


), 
'c 


— 


190 Bir y's Cale. 


C, BY was committed by the High Commiſſioners, and removed by 
abeas corpus into the Kings Bench : -They returned the Writ 
V 2 with 


 <Y $ & 5 Wa 
148 Ann MannocknCaſe:® 
with a Certificate, That they did commit him for certain cauſes Eccle- 
fiaſticall; which general caufe theECourrUid not allow of. They cer- 
tified at another time, -Thak it, was for ynreverent Carriage and ſawcie 
Speechesto Doctor Newman. The Court alſo diſallowed of that cauſe. 
Birry put in Bail to appear de die in diem, and was diſcharged. It was 
holden. That if Birry did not put'off his Hat ro him, or not give him 
the wall, the ſame were not ſufficient cauſes for them to commit him. 
Ad jt eas agreed by che whole/Court,;+ That whereas the, faid Com- 
miffionerstook Bonds of ſuch-asthey cited to appear before. them, tv 
anſwerunto Articles, before-thatthe party bad ſeen the'Articles, that 
ſuch Bonds were,void Bonds. -, -. 99. 1,021,498 © 114 


— 


— — — 
mm 


Mich. 3 « Jacobi, in the King's Bench, 
191 Ann ManNockx's Cale. 


þ , rw Mamnock was, indifted in Suffolk, uponthe Statute of 1. Z /.. 
eap. 2. for. not coming to Church twelve Sundayes together ; 
which Indi&ment was removed into the Kings Bench ; and Exceptions 
rakenanto it. 1. {Fhat the Statute is, That all Inhabitants: within 
the Realme, &c. -.and it is,not averred. 5» fao, that ſhe did inhabit 
within the Realme ; andthe Exception was diſallowed, for if it were. 
otherwiſe, it ought to be ſhewed on the Defendants part. The ſe- 
cont Exception, That by a Provi/o of the Statute of 28.-Eliz.-cap. 6: 
it is ordained, That none ſhall be impeached for ſuch offence, if he be 
not inditedar thenext Seffions ; -and it appears by the Indi&tment, 
That the Offence was almoſt a year before the Indi&tment, and in the 
mean time many Seſlions were, ' or debxermt 'to have been. (And that 
Exteption:wasalſo diſallowed, for perhaps the truchcis, That there was 
noG any/Seſsions in the mea time, although chere. ought to have been. 
The third-Exceptign, . That; the Inq;&tmentwas,, That ſhe, was indi&ted 
Coram A. B-& [ociis, Juſtices of Peace,-andit doth not name them pAr- 
ticularly. "The Exception: was; diſallowed, for. that it:doth not. appear 
that there were any other Juſtices there, and what*was their names. 
And therefore it'was ſaid, Fhrarir-drffers fromthe Caſfeof+:#.-7:- of 
a Fine levied Coram A.B. c> /»cizs ſuis, The fourth Exception was, 
That the words of the Starnte are, Ought to abide tr the Church till the 
end of Common Prayer, Preaching, or other Service of God in the 
Disjunctve : and theInditment wasin the*ConjunRive. The Excep- 
tion wes diſallowed, for although the words are in the disjuntive, yet 
a man cannot depart ſo ſoon as the Service-1s ended if there be. preaching 
but.he ought to continue there tor the whole time. | 


Paſeh, 


Peto and Chittie's Cafe. 


Paſch. 4+ Jacobi, in the King's Bench. 


192 


AN Enfant did, acknowledge a Statute, and during his Nonage 
> brought an Awdita querela , to avoid the Statute ,' aud had 
judgment-;- The Conuſee at the fall age of the Enfant brought a Writ 
of Error and reverſed the judgment given in the Andita querela , and 
the Enfant, the. Connſor prayed a new, Andita querela ; but it was de- 
nyed-by the whole Courr. | 


— — _ 


Mich. 4. Jacobi, in the Common Pleas. 


193 PETO and CnrtT1E's Caſe. 


T* was adjudged in the Court of Common Pleas in this Caſe ; That 
concord with. ſatisfaQtion is a good plea in Barre in an Ejeftione 


firme. 


RN ———— 


Mich. 5. Jacobi, in the King's Bench. 
194 


Wo Men were bound :joyntly in a Bond , one as principal and the 
other as ſurery; the principal dyed Inteſtate, the ſurety took Ad- 
miniſtration of his goods; and the pronciged having forfeited the Bond, 
the ſurety made an agreement with the Creditor, and took upon him 
to diſcharge the Debt: In Debt brought _—_—_ Creditor , the 
queſtion was upon fully adminiſtred, pleaded by the Adminiſtrator, 1f 


by ſhewing of the Bond, and that he had contented it with his own 
proper Mony , whether he might retain ſo much of the Inteſtates 
eftate: and it was adjudged that he might not : For Flemming Chief 
Juſtice ſaid , that by joyning in the Bond with the principal , ir became 
his. own Debt. 


ww I % TP. CF | . r ' \ 
150 Tollor: wndl\ante's Cafes. 


—_—_— 


119 1 6 Baſebe 5+ Jacobi, inght Commun Pleas, 
wE 195 | TavLok and Jane's Caſe; . 


N a Replevin by John Taylor ; apainft ' 8ichi4Yiemer | For eiking of 
| a Mare ab i Ctr Sor, Sutton , ina place Called Hi ittihe 
Coutity of Somerſet ; The Defendant did avow the taking ;and ſhewed. 
That Sir Fobn Spencer was ſeiſed ofthe Manor 'of © Long Switen, whereof 
the place where &c: is patcel , and rhat he ind afl choſe 'whoſe eſtate 
he hath in the ſaid Manor &c. have had all Eftrvyes wirhin'it the ſard 
Manor ; and ſhewed that the. Bailiff of Sir Joh» Spencer ſeiſed the {aid 
Mare and Colt as an Eftray, and proclaimed them in the three-next 
Market Towns, and afterwards the Bailiff did deliver them to the De- 
fendant to keep in the place where &c. And if any came and challenged 
them, and-could prove that the fame did belong tw him, and pay _him 
for their meate,that he ſhould deliver them unto him ; and then ſhewed 
how that the Plaintiff came,and claimed them for his own ; and becauſe 
he would not prove that they did belong anto him, nor pay him for chew 
meate &c. he would not deliver them ;. apon. which plea. chere was a 
Demurrer in Law. After argument by che Serjeants, Cook.Chief Ju- 
ſtice, ſaid, that it was a plain Caſe for the Plaintiff : the reaſon of 
Eſtrayes was, hecauſe when there' is none” that can make title to the 
thing , the Law gives it co the King, if the Owner doth not tlaim ir 
within a year and a day; and alſo becauſe the Catrel might not periſh, 
which, are. called Animalia vagantia &-c. But the Defendants pleas 
not, good , becauſe the Defendant ts to keep them until proof be made 
unto. him, and the Law doth not take notice of w_ proof, "but by 
twelve Men ,” which the Defendant cannor take, '7.'H! 2 Barre 247. 
But if the Owner can make any reaſonable proof, as if he ſheiy the 
Markes &c. it is ſufficient , and the party /#o peric#/v ought'ts detiver' 
to him the Eſtray. Secondly, It is not ſufficient eo keep: the-Bitray' 
within the Manor, bur it ought to be kept in a place parce} of theEManor. 
Thirdly-,-It-ought to be in Land in the poſſeſſion of Sir John Spencer, 
and not of any other; and it doth not appear that that Land was in his 
poſſeſſion. Fourchly., If. they doigo in.the Land of Fir, F#bm Spencer ; 
Yet it is abſurd to maintain that the Bailff might delegate his power to 
another to keep them natil be be farisfied. , #/.tmeſfley Juſtice, agree- 
eth ; for whea it is ſpoken generally" of proof, it ſhall be tiken for 
judicial proof, which needeth not in his Caſe, for theſe Vagrant Beaſts; » 
and the party ſhall not be his own Judge , bur as it hath been remem- 
bred upon the Statute of Wrecke, f dvcere poterir, if he can inflrut 
him 


Langley. and Calſen's (aſe: 151 


him, and give him any reaſon wherefore the Eftray doth appertain unto 
him, he ought to dehrver-it {+ perien/o.-- Allo-it is cleer, that agreement 
ought to be made with the party for the viRual, and the quantity 
thereof ſhall be tryed in this Court if it come in queſtion, as the quan- 
tity of Amends in a yg Warbarton agreed, and faid, That an 
Eftray ought :not to' be wrought, but-the' party muſt agree for his 
meate ; alſo the Lord cannot put the Owner to his Oath ; bur if the 
party doth tell the Marks , it is ſufficient, and he ought to deliyer it at 
his peril : andif he require more then belopgs to-him for the Meate 

itis at his peril, for this Court ſhall jugde of that. Danie/ agreed, and 
ſaid , That the Lord ought to proclaim them, and in his Proclamation 
ought to ſhew of what kinde the Eftray is, whether ſheep, Oxe, Horſe, 
&c. and ought to _te{l-his name .who ſeiſed them, ſo as the Owner 
might know whither he might reſort for bis Catrel ; and then it ought 
to be. kept within the L ip and Manor, which may extend into' 
ſeveral Counties. Cook ſaid , char the Owner ought not to be preffed 
to his Oath, Pr..Caſes. 217. | 


—_— — —_— 


Paſch. -5. Jacobs, in the Common Pleas, 


196 LanGLEY and CorsoNn's Caſe, 


———_— 


N Acton upon the Caſe was brought by Zang ey againſt Col/ox, 
for theſe words, viz. Richard Langley is a BankruptRopue , 1 
may well ſay it, for 1-have payed for it : and it was adjudged or the 
Plaintiff ; for by all the Juſtices the firſt words are Attionable,although 
the word Bankrupt be ſpoken adje2iv: ,. becauſe they ſcandalize the 
Plaintiff in his Trade, Art the ſame time another Aion was brought 
by another Man: for ſpeaking theſe words, viz. Thou art a Bankruprly 
Knave , and canſt not betruſted in Londox for a Groat ; and it was ad- 
judged that the words were not Attionable, becauſe the words were 
en adjetzve and adverbialiter , and are not ſomuch as if he had 
called him Bankrupt Knave, but Bankruptly, viz. like a Bankrupt. 


— _r 


Paſch. 5. Jacobi, in the Common Pleas. 
1979 BALLET and BALLE'Ts Caſe. 
Warrantia Charta was brought by Thomas Ballet the younger, 


againſt Thomas Ballet the elder ; and the Writ was of two Melſ- 
ſuages 


"> vr. oe Dr. EE! 
152 Ballet aid*Ballets Gife 
ſuages and the moytie. of an Acre of Land, »ndeChartam babet Cc. and 
declared, whereas himſelf and the Defendant and one Frances Baller 
were ſeifed in the new Buildings, and of one-piece df Land adjoyning 
&c. in the Tenure &c. containing from the Eaſt to the Weſt twenty 
foot by aſlize , and from the Noxth part to the South thirty foot, and 
the ſaid Thamas the elder, and Francs did releaſe unto him all their 
Right in 8c. .the ſaid Thomas the elder for him and his heirs, did War- 
rant tenemerts predict tO the faid Thomas the younger and his heirs: The 
Defendan: did demand Oyer of the deed, a —_y it appeared thar 
the ſaid Thomas and Francis and one. K. did releaſe to him all their 
Right-in.,.&c. And. that Thomas the elder for him and his heirs did 
Warrant renementa predif? to Thomas the younger & his heirs,and that 
Francis by another clauſe'for him and. hjs heirs did Warrant renementa 
predift ro Thomas the younger and his heirs: upon which it was De- 
murred in Law, and after Argument by the Serjeants, ſome matters 
were unanimouſly agreed by' all the Juſtices. Firſt , chat upon ſych a 
releaſe with Warranty , contra omnes gentes, a Writ of 'Warragtia 
Charta lyeth. Secondly , although that every one paſſeth his part 
onely , viz. a third part , yet every one of them doth Warrant the 
whole : and becauſe they may ſo do, and the words are general with- 
out reſtraint by themſelves,the Law will not reſtrain them. The words 
are,that they do Warrant revemenra predie?”, which is, all the premiſſes. 
Thirdly ,- For the reaſon aforeſaid, "It needs not to be ſhewed how 
they hold in jointure. Fourthly , that the Writ is well brought againſt 
one onely, becauſe the Warranties are ſeyeral;Bur if they we, wks Joint 
Warranties, then it ought to have been brought againk them both 
ſo.againtt the Survivor & the heir of one of them; and if they:had both 
dyed, againſt both their heirs ; ſo as it differs from-an Obligation per- 
ſonal which onely binds the Survivor. Fifthly, that the Wru was well 
brought for the things as they are in truth, without naming of them 
according -to the Deed, . Six ly. that if there be new Buildings of 
which the Warranty is demanded which were not at the time of the 
Warranty made, and after the Deed, is ſhewed., the Defendant ſhall 
not have any benefit by Demurring upon it ; But if he will be aided, 
he ought for to ſhew the ſpecial matter , and enter into the Warranty 
for ſo much as was at the time of the making of the Deed , and not for 
the reſidue : Vide Fitz. Warrantia Charta 3r: - Seventhly , -that a 
Warrantia Charta doth not lye of a piece of Land, na moxe then a Pre- 


cipe quod reddat , nor of a Selion of Land. 


. .. Gage and\Peacgcks Caſe; 


1» het. Jacobi, in. the Kings Bench. 


198 
A Action upon the Caſe was brought for theſe words, -vis. Thou 
; A haſt ſpoken words that are treaſon, and. I will hang thee" for 
them. .It was adjudged by the whole Court, that the words were 
aQtionable. oh 


Mich. 5. Jacobi, in the Kings Bench. 


| 199 
1pm was bound to pay twenty pound to another, when he ſhould 
be out of his Apprentiſhip, and he died within the time,-the 
Executors ſhall not have the money ; otherwiſe, if the Bond had been 
co pay money, after the expiration of ten years. Adjudged. 


Mech. 5. Jacobi, in the Kings Bench. 
200 Gact and Peacocx's Cale. 


T was adjudged in this caſe : That if Leſſee for years of a Manor 
[| take a Leaſe of the Bailiwick of the Manor, that it is no furrender 
of his term, becauſe it is of a thing which is collateral. 


[ 


J_ 


Mich. 5. Jacobi, in the ( ommon Pleas. 


201 


F a Parſon have a Benefice above the yearly value of eight pound; 
I and afterwards he taketh another Benefice with a diſpenſation, and 
afterwards he taketh a third Benefice ; his firſt Benefice is onely void. 


Adjudged per Curiam. 


Mich, 


154 Sir Fobn Spencer -and Pont's (ſe. 


Mich.. 5. Jacobi, in the Common Pleas. 


202 

A Man, in conſideration of Marriage, doth -affure: and promiſe, to 

do three ſeverall things: For the not: perforinance of one of 
-them, the party to whom the promiſe is made, bringerh an Aion 
npon the caſe ; and to enable him tothe Aon, ſayes, That the De- 
fendant in conſideration of Marriage, did promiſe him to performe the 
faid thing, for which the Aion is brought, without ſpeaking of the 
other two things : The Defendant by plea-in barre ſaid, Non aſſuwmpſit 
modo & forma. And the opinion of the Court was, that it wasa good 
iſſue; For the Contra being entire, if1t be not a good plea, the De- 
fendant might be charged for the ſeverall things; which cannot be, be- 
ing but one contra&t by wore: Bur.it is. otherwiſe of ſeverall contyats 
mn writing, i 92 &.. 


Triait Be Tacobi, inthe Kings Bench. 
203 Sir JOHN SPENCER ard\Pornt's Cale; 


—_ ah tht 
—— 


Ir obn Spencer made a Leaſe for years unto Sir" Fohn Poynts, ren- 
dring rent by Indenture : The Leflee covenants, that if the 
rent be behind at any time of payment according to the forme of the 
Indenture, that the Leffor ſhall have two hundred pound Nowint pe- 
ne, for ſuch default. The rent is behind, Sir ohn Spencer brought 
Debt for the Nomine »#»e. The Queſtion was, Whether without De- 
mand of the rent, debt did not lie for the Nomine pane ; And the 
better opinion of the Court was, that the ARion.of Debt did not lie. 
Vide : Fitz N,B. 120, ſeems contrary. 


5. Jacobi, at: the Sefsions at Newgate. 
- 204 
FT wasadjudged upon the Statute of 1 7acobi, of deſperate Stabbing 
to be Felony without Clergy, That. becauſe that'the party had a 
cudgell in his hand , That that was a weapon drawn within the intent 


of the Statute. And the party wasthereupon arraigned of Felony, and 
not of Murder, andadmuttedto his Clergy. 


Aich. 


 Fobnſon's Caſe. 


Mich. 5 Jacobi, in the Kmgs Bench. 
205 
NX%: It was holden by the whole Court, That if a man appeareth 
upon a Scire faciasr, Thar he ſhall not have an Aradita ;/ ab 
becauſe he had notice 5» fao; otherwiſe if he had appeared upon the 
2. Nichil returned, which amounts to a Scirefecs, tor there he hath 
notnotice in fat ; But it was ſaid, That the courſe is otherwiſe in 


the Common Pleas. 


 ——— 


Mich. 6. Jacobiy in the Kings Bench. 
- 206 Jonnsox's Cale. 


| þ an Accompt, the Defendant was adjudged to account; and the 
parties were at iſſue before Auditors, and the Plaintiffe was Non- 
ſuit. ; The Queſtion was, Whether he ſhould have a Scire factias againſt 
the Defendant to account upon the firſt Originall ; and the better opi- 
nion of the Court was, That he ſhould not ; but ſhould be pur to a new 
Writof Account according to the opinion of Townſend, in 1. H.7. 
againſt 21. E.z. and 3. H.4. 


A 
> —_ 


Mich. 6. Jacobi, in the King's Benth. > 


| -:, 7 BO7 
Ote; It was holden by Juſtice #i//;ams, and not denied by any 
' other of the Juſtices, That if Lands be given to one, and his 
heir, that the ſame is a Fee-ſimple, becauſe the word (Heir) is Cel 
lettivum. 


Mich. 6. Tacobj, in the Kings Bench. 


208 HarLow and Wood's Cale. 


N an Aion of Trover and Converſion, the Caſe was, A ſtranger 
delivered the Horſe of Harlow to an Inholder : Harlow came to 
X 2 him, 


we yg, © [KAY t , , 

156 S* Robert Barker and Finche's ( aſe. 
him; and-demanded his horſe ,-who-refuſed to deliver ..t_to_him 
if hee would, not, ſave him harmeleſſe and indamnified Bur 
becauſe the 'pleading was, 20d quidem homo". did. deliver to him, 


and did not ſhew his name certain; The Plea was adjudged not 
to be good. | 


Mich. 6. Facobi,. in the Kings Bench. "_ 


+ 


41 ry * L 


209. SirRoBerT Bakker andFincut's Caſe, 


Man made a Leaſe for years rendring Rent at Michaelmas and the 
Annunciation of our Lady ; he in;the reverſion: bargained and 

ſold the ſame to a Stranger, who gave notice thereof to the Leſlee ; 
The day of the payment came, -the Leſſee paid the rent to the Bar- 
gainor, and then the Deed was enrolled. The queſtion'was, Whe- 
ther the Bargainee ſhould have the rent by relation, ſo as the Bargginor 
ſhould be charged in account to the Leſſee for the rent firſt paid. And 
the Court was of opinion, That the Bargainee ſhouſd not have" the 
rent. - -Dedderidge Serjeant, Ifthe rent be paid to an adminiſtrator who 
hath right for a time, and afterwards a Will is found and proved, ſo as 
it appeareth upon the matter that there was an Executor, and .þy con- 
ſequence no adminiſtation could be ; the rent ſhall be paid by him again 
to the Executors. YVxere. 


Mich. 6. Jacobi, in the Kings Bench: 


210 Griflell andSir Chriſtopher Hodſdens (aſe. 


T* this Caſe it was agreed for Law, That if two Lords be Tenants in 

Common of a Waſte,and each of them-hath a Court,in which are di- 
vers By-lawes made; it ought ro be preſented by the Homage, That ſuch 
a one hath not any thing in the Common ad exheredationem Domini, 
and not Dominerum, notwithſtanding that they are Tenants in com- 
mon, 


Mich. 


Briggs Cues; 


Mich. 6. Jacobi,..in the Kings Bench- 
211 Lzz and Swan's Caſe. 


| A N Action upon the Caſe was brought for ſpeaking of theſe wor ds, 
A. viz. The Plaintifte being a Town Clark,took forty ſhillings for a 
Bribe. 'And by the whole Court the words adjudged Actonable, 


—— 


Mich.6, Jacobi, in the King's Bench. 
212 Brx16G's Caſe. 


' A Ction for the Caſe for words, You have bought a Roan ſtollen 
Horſe, knowing him to be ſtollen. It was adjudged, That the 
words were AQionable. 


\ 
[a — _ _ —_——__ —_— 


Mich.6. Jacobi, in the Kings Bench. 


96. 213 | 
[* was adjudged in this Court, That an Zje&5one firme doth lie de a- 
que curſn. 


Mich.6. Jacobi, in the Kings Bench. 
214. 


| Man was indicted for a common Barrator, Anno Regni Domins 
A noſtrs Jacobi ſexts'; and the word[” Regis ] was/left ont of the-In- 
di&ment, and for that cauſe the Indictment was quaſhed. - It'was'Nel- 
ſon and Toes Cale, | 


198: ' "'Perepoynis Caſer 


— —— — 


Mich:8:Farobi, the 'Kyngs Bench. 


215 

T:was adjudged in this Court, That if che Wife: ofa Leſſee, for years 
[ doth-afſetit a to:Livoryimade of che bonſe:in the abſence of her Huſ- 
band, *klchough'that the ſervants and xhrjdren de; and continue in the 
houſe, thar it 1s a good Livery. 2zere, If the wife notwithſtanding 
her aſſent doth continue in the houſe. But if a man doth commit his 
houſe ro his ſervants,and the one doth affent to the Livery,and _ 
eth the houſe, if the other do continue there, and Livery be made, it 
1s no good Livery of Seifin. , 


—. ce 


Mich.6. Jacobi, inthe Kings Bench, 


_ 01:2 IUTV. PUT Y FF 
216 

T was holden Tor Law inthis Court, Thartfammrdo offend mpaint 
any Penal Law, ' the Informer onghtto begin: his Swit within one 
year after the Offence done, otherwiſe he ſhall not havethe moity of 
the Penalty. Andif the Informer hath put in his Information, al- 
though that the party be not ſerved ith Proceſs to anſwer it, yet the 
ſame doth appropriate the Penatry: finto-han. 295! TT 


Lg 
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— 


 Hll. 6. Jacobi, | in the Common Þleas. 


217 PEREPOYNT's Caſe. 

Erepoynt procured one to conveythe daughter of a Gentleman, and 
to marry her to a Ploughman in the mght, and procured a Prieſt to 
marry them, and'was there preſent, for which-matter-he-was 'excgm- 
-miunicate by the 'Ordinary of]the Droceſs.; and after abfolurion he was 
-for. therfarhe commurred-to Prefon by the High Gommuliibners:. It was 
holden by the Court, That matters concerning Tithes;Marriage,or Te- 
{taments, are not examinable before them : yer becauſe that he had ſuf- 
fered impriſonment for ſuch things ; and that neither the Statute of 23, 
H.8. nor the Cannon doth extend to the High Commiſſioners It 
was reſolved, That ifupen ſubmiſlion to the Commillioners,they would 

a ot ſet him at liberty, that this Court would do it. 


AAich. 


Piggot and Godden'sCaſe. 


. Mech 6. Jacobi, in the Star-(hamber. 


218 


T7 was reſolved by the whole Court of Star-Chamber, That if a man 
; doth aſsiſbone who is a Plaintiffe in that Court, that.jt, is not main- 
tenance, becauſe that it is for:the benefit and advantage of the King : 
Bur if a man doalsift an Informer in another Court, in an Information 
ypon 2 Penall Law ;. the fame isfuch/a Maintenance for which he may 
be puniſhed in this Court; | 


—— es. ee, 


6. Jacobi in the Common Pleas. 


219 
T" was adjudged in this Court, Thatif Land which was lowed be 

leaſed to.one for life ;,'the Remainder to another for --aip That if 
the Tenant for life dieth before the ſeverance of the Corn, «.. ' he in 


the Remainder ſhall have the Corn. 


em 


© © Mich, Jacobi, in the King's Bench. 


220 
fe > E Leffee of a Copy-holder was diftrained for rent behind in the 

time of his Leſſor ; and the Leflee did aſſume and promiſe, That 
he would fatisfie the Lord his rent, if he would furceaſe the ſhing of him. 
It was adjudged by the whole Court, That it was a good Aſſumpfir, 
and a good conſideration. 


# 1 i : _ 


Mich.7. Jacobi, mthe King's Bench. 


221, PiccoT .andGoppen's Caſe. 


Ote; Tt wasdn this Caſe agreed by the whole Court, and ſo ad- 
judged, Thartin an: Ejtdtontfirme. a man ſhall not give colour, 
becauſethe Plaintiffe ſhall be adjudged in by title. 


CM, ieh 


160 (roſſe and Caſor's Caſe. 


CL OT nn eee a—_—_ 


Mich, 7. Jacobi, in. thi -Kingd Beneh, 


222 
Wor Tenants in Common' brought an. Action upon. the Caſe for 
ſtopping of a water courſe againſt a Stranger, whereby, the prp- 
firs of their Lands were loſt , 'and it-was ſhewed in pleading that the 
water had run time our of minde , & ante diem Obftruttions : and 
Judgment was given for the. Plaintiffs : And two'Exceptions were 
taken by Coventry. Firſt, that Tenants in: Common ought to have 
ſeveral ARions and not have joyned. Secondly, that the Cuſtom oughe 
to have been pleaded to continue ante & n{que diem Obſtrultioni;”, and 
both the Exceptions'were diſſallowed by the Court; -and it is not like 
the Caſe of Falſefails; in which Action they mult join becauſe the 
ſame1s in the Realty. 


x - 
o 
= 
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Mich. 7. Jacobs, In the King's Bench. ; 
223 CRossE and CasoN's Cale. 


N Acion of Debt was browght upon due Obligation , the condi- 
tion of which was,that the Obligee the 18.0f Augult a»no 4.7acobs, 
ſhould go from Algate in London to the Pariſh Church of Stow- 
Market in Suffolk, within 24. hours ; and the Obligee ſhewed , that he 
went from Agate to the ſaid place, 'and becauſe he did not ſhew in his 
Declaration in. what Ward A/gate was .:/ It was holden not to be 


good, ; 


Mich:-7: Jacobi, in the King's Bench., 


224 "A 

Ote , That it was adjudged-to be Law by the whole Court, that 

if a man bail goods to another at ſuch a day to rebail , and before 

the day the Bajlz2 doth ſell the goods in market overt : Yet at the day 
the Baylor may ſeiſe the goods, for that the property. of the gaods was 
alwaies in him ; and not altered by the Sale in market overt. 


Mich. 


Zouch and Michil's (aſe. 


Mich. 7. Jacobi, in the Common Pleas. 


225 TZoucn and MicniL's Caſe. 
N Enfant Tenant in tail did ſuffer a Recovery by his Gardian 
It was holden by the Court, that the ſame ſhould binde him, 
becauſe he might have remedy over againſt the Gardian by Adion 
upon the Caſe: But othernih if he ſuffer a Recovery by Attorney, 
for that is void, becauſe he hath not any remedy over againſt him,as it 
was adjudged 4. 7acobi,in Holland and Lees Caſe. 


© ——t——_ ——_— —___— 


Paſch. 8. Jacobi, In the Common Pleas, 


226 WiLsoN and WorMaAL's Caſe. 

| an Evidence given to a Jury, it was admitted without Contradi- 

ion, that if judgmentin an action of Debt be given againſt Leſſee 
for years, and afterwards the Leſſee alieneth his Term, and after the 
year the Plaintiff ſneth forth a Scire facias , and hath Execution ; That 
the Terme is not lyable tothe Execution, if the Afſignement were made 
bona fide. Alſo inthat Cook, Chief Juſtice ſaid , that if Leſſee for years 
aſſignee . over his Terme by fraud to defeat ' the Execution : 
And the Aſlignee aſligneth the ſame over unto another ena 
fide , .that in the hands of the ſecond Aſſignee, ir is not 
lyable to Execution : Alſo in this Caſe it was ſaid for Law , That if a 
Man who hath goods bur of the value of 30. pound, be endebred unto 
two Men, viz. to one in 20. pound, and to another in 10. poypd : and 
the Debtor aſſignes to him who is in his debt 10. pound, all the goods 
which are worth 30. pound, to the intent that for the reſidue above the 
10. pound debt, he ſhall be favourable unto him: This Aflignement is 
altogether void, becauſe it is fraudulent in part, But Foſter Juſtice ſaid, 
that it ſhall not be void for the whole , but onely for the ſurpluſage, 
as Twynes Caſe, C. 3. part. $1. Luere. 


_—— 


Paſch. 8. Jacobi, in the Common Pleas. 


227 Brisrow and BrisTowe's Cale. 


N an Action of Covenant, the Caſe was this, Leſſee for go.ye ars 
made an. Aſſignement for part of the Term, viz. for 10. y_ ? 
Y ang : 


16: Briſtow: afid Briftowe's' (aſe. 
and the Aſlignee covenanted to repair &c. The firlt Leſſee deviſed 
the Reverſion of the Term, and dyed; the Deviſee of the Reverſion 
brought an Action of Covenant againſt the Aſſignee for 10. years ; 
and the queſtion was , It the Deviſee of the Reverſion being but a 
Termor, were within the Statute of 32. H. 8 of Conditions? Se- 
condly , whether the Action would lye,becauſe nonotice was given of 
the grant of the Reverſion. Doaderiage Serjeant , to the firit point 
ſaid , that this grant of the Reverfion was not within the Statmze ; 
for the Statute is, that the. grantee ſhall bave ſuch remedy as the ſaid 
Leffors or Grantors themſelves or theirheirs or ſaccefſors ſhould have 
had: ſo as the Stature ſhall be- intended of a Reverſion in Fee ;- for 
the Statute doth not provide , but in cafe where heirs or fucceſfors 
ſhalt have Action, and not in caſe where the Action doth belong to 
Executors. For the ſecond point,he relyed upon A/://ories Caſe,where 
it is ſaid, chatthe Tenantis to have nouce ofthe: Aﬀiignement of the 
Reverſion: {0k Chief Juſtice, I hold that the Allignee of the Re- 
verſion for years in this Caſe fhatt have an Actiqn-of Covenant by the 
Statute : It was Lionards Cale in the time 6f che Lord Dyzy; when I 
was a Reporter in this Court: In Le0nards Caſe Leſſee for years leaſed 
oyer. part of the Term.npon condition (which.is ſo much as a Cowt- 
jan) and afterwards. granted che. Reveriton':  andiit was ruled; that 
the gfantee might enter for the condition broker, and the reafon ( as 
I remember ) was, becauſe that Executors are namedin' the Stature : 

but I will not charge my memory with the reaſon, ) but Iam well 
aſſured that the Caſe was ruled as I have ſaid. Dedaeriage, It is ſo,that 
within the Statute Executors are named, but not the Execntors of 
bim. who hath the Reverſion., but onely the Exerutors of the Eeſlee, 
and therefore the naming of Executors in the Statute doth 'nor make 
againſt vs, But the Lord Cook, ſaid , What anſwer you to' Leopards 
Ge > For the third point, Cook, Chief Juſtice , and Foſter Juſtice helg, 
that-there needed not any notice in this Caſe ; becauſe there is not any 
Penalry in the caſe, as was it altorees: caſe : Forthere was a-con- 
ditton. Harbarion Juſtice , 1 dotbt the firſt point , for he who bring- 
eth the Action. upon the Statute, ought to have the whole Reverſion : 
and ſois Winters caſe, in Dyer 309. Cook and Foſter faid , It needs not 
that hewho isto take advantage by this Statute, ſhould have the whole 
Reverſion-; for it. hath-beenadjudged, That if the Reverſion be granted 
in tail, that the grantee ſhall take advantage of this Statute, and ſhall 
enter for the condirion'broken. 46 tot 


- 


'Paſch. 


Candiftand Plomer's.Caſe. 


__ —_ 
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Paſch. 8. Iacobi , in the Common Ple a5. 
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223 _..Canvicr ard-21,0ME r'5 Cale. 


He Pariſhoners had uſed time out of memory of man, &c. to 
chuſe the Pariſh Clark of the Church of St.. Aſtins in Canter- 
bxry;and the old Clark being dead;they choſe a new Clark,and the Par- 
ſon by force of a new Canon choſe another man for the Clark : upon 
which, the Clark choſen by the Pariſhoners was ſued in the Spiritual 
Court, and he had a Prohibition : And afterwards he was ſued again 
in the Spiritnal Coutt , for ſetting of the Bread upon the Communion 
Table, and for ſinging in another Tune-then the Pariſhoners and rhe 
other Clark did, and was deprived by Sentence there.  Hangiton Ser+ 
jeant moved for a Prohibition,and faid,thar although the latt Suit in the 
Spiritual Court was not directly for the uſing of the Office of Clark, 
yer by the matters contained in the Libell, it is drawn in queſtion, 
whether he were lawfull Clark or not, and therefore prayed a Prohi- 
bition. { c0þ, You ſhall baye a Protubution, for the Canon is againſt the 
common Lav. For particutar cuſtoms are part of the common Law: and 
ſaid, that the-Canon Law would not endure Gun-ſhot. And he faid, 
that by the Suit inthe Spiritoal Court, they would examine whether he 
werea Lawſull Clark or not: bor if he be a Lawtull Clark,chen he hath 
g00dauthority to ſer the Bread upon the Communion Table.  Haugt- 
fon ;\ But -what ſhall we do? for we are deprived by- Sentence given 
there? Cork; Thereis no queſtion / bur that the Prohjbirion lyerh 
notwithſtanding the Sentence there ; and for the Deprivarion, it.is 
meerly void. For the Clarkſhip is a Lay Office, and may be executed 
by a Lay Man , and therefore the Ordinary hath no power to deprive 
him. -But/he may have an Action as Clark notwithſtanding the Depri- 
vation; for ſo 1s the Book in 8: Aſſ.-29. for an Hoſpital. And T wiſh, 
that an Information be drawn againſt them for holding plea of a thing, 
which 'is a meer Lay thing : as it was in temps, H!S, By. Caſes, Wai- 
meſley Fuſtice, The Office is Lay, and the Deprivation by the Ordinary 
is void; For he cannot deprive him becauſe he hath nothing to do in 
che Blecion:and a Prohibition was granted. At another day;rthe- Calc 
was moved again , and the Court was of the {ame-opiniog, - that the 
Clark could not be deprived, becauſe the Clarkſhip was a Lay Office. 
And 3. E. 3. tit. Ameity 40. was cited ard 18. F. 3. Where a Forme- 
don was brought of the Office of Serjeancy of the Church of L. But 
Caokfaid, the ſame day 1n another caie, which was moved in Court, 
and pave ir for a role, that after Sentence giyen in the Spiritual Courr, 
®* I he 


—— — 
——_— 


164 Pits avdarduls.Gaſe. 


he would: not grant a prohibition, if there were not matter- apparent 
within the - proceedings; For-I will -not allow, that the party ſhall 
(to have -a Prohibition). ſhew any thing not grounded on the Sentence 
to have a Prohibition, becauſe he hath admitted of che Juriſdiction ; 
and there is no. reaſon for him to try if the ſpirituall Court will help 
him, and afterwards. at-the common Law to fue forth a Prohibition. 
All which was agreed by che whole Courr. 


Paſch:'$. Jacobi, in the Common Pleas. - 


| 229 | DD - 
Writ of Eſtrepment was granted; in Waſte,, becauſe that for 
Waſte: done pendant the, Writ, the Plaintiffe cannot, recover 


damages. Per totam Curtam. 


MS '- 4 . . 


Paſch. 8. Jacobi, In the (ommon Pleas. 
* - 230 Pits and WaRDaL's Cale. 


Y7ts the Butler of Linco/nes- Inne brought an Aftion of Debt a- 
gainſt Wardall ; and declared upon ' a Bond with Condition in- 
dorſed for the performance of an Arbitrement: The Defendant pleads in 
barre, That the Arbitrators »#//um fecerunt arbitramentum ;. the Plain- 
rife replied,. That they did-make an Arbitrement: viz. That the D& 
fendant and-one:of the Arbitrators ſhould enter into a Bond'of eight 
pound to. the Plaintiffe; And that after the Bond entred into, that 
the Plaintiffe and Defendant- ſhould releaſe all Actions each to other, 
and faid, That the Defendant and the Arbitrator did not enter the 
Bond to the Flaintiffe ; The Defendant did maintain his barre,; viz. 
quedunilum fecerunt artitramentum ; upon which iſſue was joyned, and 
it was'found for the Plaintiffe. Doaderiadge for ſtay of judgement, . ſaid, 
That upon the Plaintiffes own ſhewing, it appeareth, . That the Arbi- 
rrament is Y01d ;; for the Arbitrament 15, | that a ſtranger, viz. one of 
the Arbitrators, ſhould enter Bond, and- alſo that. after the Band 
entred.into,. That the Plaintiffe ſhould releaſe all actions, . whereby the 
Bond ſhould be. releaſed, and therefore it- was: void ;, and a rol Ar- 
bitrament- is no arbitrament. It was admitted by the Court, that the 
arbitrament was void as ta the Bond,; to be entred into by the Arbi- 
rrator,;. and alſo that -it was void as to the; extinguiſhment af the,Bond, 
by the releaſe.of al] Actions : But:the Court conceived, That. the Arbi- 
crament 


z 


Foliambes ("aſe 165 
bitratnent- did conſiſt of two matters which were diſtin, and \nighs. 
be'ſevered. For although thar'the Arbirrament be void as to one-mat- 
ter,” yet it ſhall ſtand good, and ſhall be « good Arbitrament for'the 
other matter. And Feftey Juſtice ſaid, That inthat caſe, the Award ro 
make *the Releaſe might be ſevered ; viz. That it ſhould be good for 
all Aﬀtions except'the Bond. Cock contrary, And ſaid, Thar it is:ſo 
entire that it cannot be divided. But the Court conceived; That the 
Arbitrament was good as to the Bond to be made by the Defendant, 
alchough it were void as to the Arbitrator. At another day Dodde- 
ridge ſaid, That the Plaintiffe had nor alledged any. Breach of the Ar- 
bitrament : for he hath put it, That the Defendant and the Arbitrator 
had-not entred into the Bond ; and although they two joyntly had not 
entred into the Bond ; yet it might be that the Defendant alone had 
entred into the Bond, and it needed' not that the Arbitrator 
enter the Bond ; for as to him, the Mebitrament- was void. And that 
Exception was allowed as a good Exception by the whole Court. For 
they ſaid, That the Plaintiffe ought for to ſhew, and alledge a breach 
according to the Book of L. 5. £.4. 108. And they ſaid, That al- 
though it be after verdict, yet it is not remedied by the Statute, 


Paſch. 8. Jacobi, inthe COmmon Pleas. 


231 FoLIilAMBEs Calc, 


N a Writ of Dower brought by the Lady Folzambe, It was agreed 
by the whole Court. That if the Husband maketh a Leaſe for years, 
rendring rent, and dieth ; the wife ſhall recover her Dower, and ſhall 
have preſent Execution of the Land, and- thereby ſhe ſhall bave the 
third part of the Reverſion, and of the Rent, and execution: ſhall not 
ceaſe: And all the Juſtices ſaid, That the Sheriffe ſhould ſerve exe- 
cution of the Land asif there were not any Leaſe for years, .for it may 
be' that the Leaſe for years is void; And although ir be ſhewed-in 
pleading; that there is a Leaſe for years, the wife cannot anſwer to it; 
and it maybe there is /not any Leaſe, and therefore the-Execution 
ſhall be generall; And he who claimes the Leaſe for years, may re- 
enter irito the Eand, notwithſtanding the Recovery and the Execution 
of the Dower. And if he be onfted, he ſhall have his Action :. Nichols 
Serjeant, who was of Councell againſt the Demandant, ſaid, That he 
would agree that the Caſe in Perkins 67. was not: Law: Burt the Juſt 
ces ſaid That there is a difference betwixt the Caſe of Perkins, and 
this Caſe : for in the Caſe in Perkins, the Husband had bur an eſtate 


in Remainder, ſo-as no rent or attendancy was Gue ; ſo-as the wife du- 
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166 Rapley and Chaplem's\Caſe. 
ring that Term could not have any benefit. Alſo'in this cafe, it was 


agreed by the Court, That after judgement for part, the Demandantr 
might be Non-ſuit for the reſidue, and yet have execution of that part 


for which he had judgment. 


mm. 


Paſch. 8. Facobi, in the Common Pleas. 


232 RAPLEY and CHAPLEIN'S Caſe, 


T was ruled by the whole Court, That if a Cuftome;be- alledged, 
That the eldeſt daughter ſhall folely inherit, that the eldeſt fifter 
ſhall not inherit by force of that Cuſtome.. So if the Cuſtome be, That 
the eldeſt daughter and the eld ſifter ſhall inherit, the eldeſt Aunt 
ſhall not inherit by that Cuſtome ; And ſo if the Cuſtome be that the 
youngeſt ſon ſhall inherit, the youngeſt brother ſhall not inherit-by 
the Cuſtome. And Foſter Juſtice ſaid, That ſo it was adjudged in one 
Denton's Caſe. ; 


C— 
——_———S____ 


Paſch.$. Facobi, in the Common Pleas. 


233 SEAMAN'S Calc. 


Arker Serjeant prayed the opinion of the Court. in this Caſe, Lef- 
B ſee for an hundred years made a Leafe for forty years to Themg 
Seaman, if he ſhould live ſo long ; and afterwards he leaſed the ſame to 
?ohn his ſon; Habendwm after the Term of Thowas for 23. years, to be 
accounted from the date of theſe preſents: The Queſtion is, If the 
Leafe to oh» ſhall be ſaid to begin preſently, or after the, Term of 
Thomas. And the Juftices were cleer of opinion, That the Leaſe to 
oh ſhall not be accounted from the time of the date, bur from the 
end of the Term of Thomas, becauſe, that when by the firſt words of 
the Limitation, it is a good Leaſe to begin after the Term of The- 
as; it ſhall not be made void by any ſubſequent words. And Cook 
Chiefe Juſtice ſaid, That this is no new reaſon, for there. is the ſame 
reaſon given in 2. E.:, Grews. And he putthe 'Caſe in Dyer g. E/iz. 
261. and ſaid, That if the Limitation be not certain when the Term 
ſhall begin, it ſhall be raken moſt beneficiall for the Leſſee. 


P#{ch: 


(halk and Peter's Caſe. 


—_—_— 
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Paſch. 8. Facobi, in the Common Pleas. 
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234 Warp and Poor's Caſe. 


N Action upon the Caſe was brought for ſpeaking theſe words 
A Thou mayeſt well be richer then I am, for thou haſt coined thir- 
ty Shillings in a day, thou art a Coiner of money,&c. I will juſtifie it : 
It was moved in arreſt of Judgment, That the words were not Acio- 
| nable, becauſe he might have a good Authority to coine Money ; for 
men who work in the Mint, are faid to coine Money, and are called 
Coiners of Money ; And ſo it was adjudged, 2xod 2nerens nibil cc- 
piat per Billam, 


DP —— 
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_ Paſch. g. Jacobi, m the Common Pleas. 


235 CHALK and PeTER's Cale. 


( odronghs a Replevin apainft Peter; the Defendant did avow the 
taking as Bailiff of Sir Francs ——_—_ in {1xteen Acres of wood 
in Hatfield Chaſe ; and ſhewed that an Arditrament was made by the 
Lord Burghley late Lord Treaſurer, betwixt the Lord Rich and the An- 
ceſtors of Sir Francis ; by which it was awarded, That the ſaid Ance- 
ſtors of the ſaid Sir Francs Barrington and his Heirs ſhould have the 
herbage of a cettain number of Acres within the ſaid Chaſe; and alſo 
that he ſhould have to him and his Heirs the Trees and Buſhes of the 
faid number of Acres within the ſaid Chaſe ; and that he might fell 
and cut ſixteen Acresevery year of the ſaid Acres ; and that he ſhould 
encloſe them according to the Laws and Statutes of the Realm;and thar 
Aſſurance was made by the Lord Rich accordingly ; and that the ſame 
was confirmed by a fpeciall At of Parliament, with a ſaving” of the 
right and intereſt of all ſtrangers ; and ſaid, That Sir Francis Barring- 
ton did incloſe and cut down fixteen Acres, and did encloſe the ſame, 
and there took the Defendants cattel Damage feaſants ; upon which 
the Defendant did demurr in Law. The Queſtion in the caſe was, If 
by the Statute of 22. E. 4. cap. 7. or the Statute of 35. H.8. cp, 17. 
which give Authority to make inclofures of Woods, the Commoner 
ſhall be excluded. Harr#« Serjeant, Iconceive, That the Commoner 
ſhall'be excluded by the Statute of 22. E. 4. cap.7. which gives Autho- 
rity to incloſe and exclude all Beaſts, and therefore the Commoner ſha! 
be 
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be excluded : But it will be objeRed,that the Statute is,that the Owners 
of the Ground may encloſe : But Sir Francs Barrington is not Owner, 
for the Lord Rich is the Owner ofthe Ground ; I ſay, that Sir Francis 
Barrington is the Owner , for he hath the Herbage and the Trees,ſo as 
he hath all the profit, and he who haththe profit ſhall be ſaid to have 
the Land it ſelf: and he vouched Paramonr and Tardleys Caſe in Plow. 
Com.& Dyer 285.and 37. H.6.35.and 17.E.4.16. Alſo the Statute is in 
the disjunRtve , viz. the Owner, or the Vendee: and although he 
be not Owner of the ſoil ; yet he is. Vendee of the Trees. 
Secondly, It will be objected, that the ſame is not a general Law of 
which the Judges are to take notice, and therefore he ought to plead it : 
I hold it to be general enough, of. which you are to take knowledge al- 
though it be not pleaded:& he cited Holand: Caſe. Thirdly,It will be ob- 
fected that by ſuch general Law the particular intereſt of a private man 
ſhall not be deſtroyed. To that I ſay, that ſuch general Statutes will 
include ſuch particular intereſts, and therefore the Caſe betwixt Sir 
Foulke Grevifl and Stapleton was adjudged , that where Willoughby, 
Lord Brookes had Lands to him by Act of Parliament , with autho- 
rity to make Leaſes for one life , and no more: By the Statute of 32. 
H. 8. of Leaſes, that authority is enlarged, and he might make Leaſes 
for three lives. Haughton Serjeant, Although he be Owner of the pro- 
fits, he js not Owner of the ſoil, and thereis a difference betwixt the 
ſame and the ſoil. Andthe Statute ſpeaks of Trees growing in his own 
ſoil. Foſter Juſtice , The Arbitrament, the Aſſurance, and the ep. 
cial AQ of Parliament is nothing to the purpoſe in this Cafe, and eo 
plead chem was more then was needfull ; For by the Arbitrament and 
the Aſſurance, the Commoner being a third perſon,cannot be boutiden 
in which he. was not a party; And by the ſpecial A of Parliament 
he ſhall not be bound , becauſethe A is againſt the Lord Rich \' and 
his Heirs, ſo as a ſtranger ſhall not be bound by che AR : And there- 
fore upon the Statute of 18. Z1iz. cap. 2. of Patents, the Caſe was, 
That the Queen made a Leaſe for years, which was void for not reciting 
ofa former Leaſe ; and afterwards ſhe granted the Inheritance unto' a- 
nother. And then came the Statute of 18. E/;z. which confirmed all 
Patents againſt her,her Heirs and Succefſors ; by that Statute the Grarp 
tee in Fee was not bounden, but he ___ avoid the Leaſe for years, 
for the Statute is againſt the Queen and her ſucceſſors; and that caſe 
was adjudged. Burt our caſe is without doubt, as to that point; for the 
right and intereſt of eſtrangers is ſaved by the Ac : then all reſts 'uþon 
the Statute of 22. E. 4. and I-conceive that the ſame is a ſpecialf AR; 
and ought to be pleaded ; for it is not generally of all Woods, but on- 
ly of Woods in Forreſts and Chaſes. But admitting it to be a generall 
AR,, yetI conceive, That it was not the meaning of it to exclude a 


Commoner ; and that appears fully by the later words of the Statute, 
| Viz. 
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viz, Without licence of &c. which excludes only the Owners of the For- 
reſt; and it was not the meaning that he might incloſe without the leave 
of the Commoner. Oe thing hath croubled me in the Statute, becauſe it 
is ſaid that before that time he could not incloſe morethen for 3. years ; 
ſo as before that ſtatute he might encloſe for 3 years, as it ſeems, without 
Licence,and now by the Scature, for 7 years. Alſo for another cauſe I con- 
ceive,that theDefendant ſhall not cake advantage of che Statute as he hath 
pleaded ; for he hath pleaded that he did encloſe and cur, whereas the ſta- 
eute ſaies,that he ſhall encloſe after the Cutting : ſo as I hold cleerely,that 
he hath not purſued che authority of the Stat. for upoa the St. of 35.H.8. 
w<b is penned contrary tothis Stat./ci/. that the Owner of the wood ſhall 
make encloſure and diviſion for the Comoner,and then he is to cut, I hold 
cleerly that after the felling he cannot make any encloſure. Alſo admitting 
that by the Stat. the Comoner ſhall be excluded, 1 hold chat by the Star. 
of 35.H.8.that that Stat. is repealed in that point; for the Stat. of 35. H.8.is, 
That no man ſhall fell woods wherein Commoners have Intereſt by Pce- 
ſcription until he hath divided the fourth part: ſo chat the Authority,if any 
were,is reſtrained by that Stat. if he be a Comonec by Pceſcription,as he is 
in our Caſe .But if it had been a Common by grant, it had not been within 
the Clauſe of Reſtraint. And Leges poſteriores priores contrarias abrogant , 
eſpecially the Stat. being in the P_—_ as itis here: For by a Negative 
Statute the Comon Law ſhall be reſtrained :? otherwiſe,if che Star.wece in 
the affirmative: & for theſe reaſons I conclude, That the plaintiff ought to 
have Judgment. Warburton Juſtice contrary. All the matter reſts upon the 
Statute of 22.E.4. Firſt, I hold chat the ſame is a general aR, alchough it be 
particular in ſome things. So you =y lay of all (tatutes, which are parti- 
cular in ſome one point or other.I hold alſo, Thar the Star.of 22.E 4.is not 
repealed in this point by the Stat. of 35 H. 8. becauſe they were made to 
ſeveral purpoſes: The one was for Forreſts and Chales, the other onely for 
other particular Woods: And I ho!d, that the Comoner ſhall be excluded; 
for otherwiſe the Stat. ſhould be void and contrary; viz.to give power to 
one to encloſe and exclude all beaſts ; and yet co permit another to put in 
his cattel. And by the words of the Statute, which exclude all beaſts and 
cattell, the Deer ſhall not be excluded or intended, for they ſhall not be 
. aid beaſts or cattel, As in 36. E.3. One who chafeth a cow in a Park ſhall 
be ſaid within the Statute de Malefaftoribres in Parcis : And then if the 
authority of encloſure be not to exclude the Deer, it ſhill be to ex- 
clude the cattell of the Commoner, and other the like eſtrangers, or 
otherwiſe it ſhould be to no purpoſe. As to that which hath been (aid, 
That there is not a perſon who may incloſe by the Statute ; the Starute 
is, that the Owner ſhall incloſe, or he to whom the Wood ſhall be 
ſold : ſo that although that hee be not Owner, yer he is to have the 
Trees and the profics ; and the Statute doth intend, that he may incloſe 
who ought to have the profit; 21d ER the ſale be not for mo- 

nie, 


170 ( halk and Peter's Caſe. 
nie, yet ſuch a perſon may be ſaid Vendee well enough ; Wherefore 
I conclude, that Judgment ought to be for the Defendant. Walmeſley 
Juſtice, 1 hold, that he hath not authoritie by the Statute to encloſe: 
For the Statute is, When any man fels trees in his proper ſoile : ſo that 
he not being owner of the ground, he is not within tha Statute: and 
that was the effe4 of his argument. And as to the other point, he did 
not ſpeak at all. Cook chief Juſtice: I hold, that the plaintiffe ought 
to have judgment : all the matrer doth conſiſt upon the Statute of 22. 
£.4. which is to be conſidered. And firſt is to be conſidered, what was 
the common Law before thar Statute; and that was, That one who 
had a Wood within a-Forreſt, might fell it, as it appeareth by the 
Statute de Forreſta: and the Statnte of 1 E. 3. 2. by licence: and alſo 
he might encloſe it for three yeers, as it appeareth by the Statute of 22, 
E.4. but the encloſure was to be cm parvo foſſato & haia baſſa, 3s it 
appeareth by the Regiſter in the Writ of Ad quod damnum : fo 2s be- 
fore that Statute, there was an encloſure. Bur the Law is cleer, That 
*before that Statute , by the encloſure, the Commoner ſhall not be ex- 
cluded. Then wee are to conlider of the Statute : And firſt, Of the 
perſons to whom the Statute doth extend : ' and that appeareth by the 
preamble, to be betwixt the King and other owners of Forreſts and 
Chaſes, and the owners of the Soil : ſo as a Commoner is not any per- 
ſon within the meaning of the Statute. And for the body of the Sta- 
tute, you ought to intend, that the ſentence is continued, and not per- 
feed nntill the end of the Statute; and the words [Without licence, 
&c.] prove, That no perſons were meant to be bounden by the ſta- 
tute, but the Ownets of the Forreſts and Chaſes, and not the Com- 
monetrs.: Like the caſe in Dyer. And although you will expound the 
words of the bodie of the ſtatute generally, yet they ſhall be taken 
"according to the intent of the preamble; and therefore the Caſe of 
21, H.7.1. of the Prior of Caſtleacre, although it be not adjudged in 
the Book, yet Judgment is entred upon the Roll; which Caſe is Paſch. 
18. H. 7. Rot, 460. By which caſe it appeareth, that although that a 
Statute be made which giveth Lands to the King; yet by that ſtarute the 
Annuity of a ſtranger ſhall not be extinguiſhed. And the C3ſe which 
hath been put by Juſtice Foſter upon the Statute of 18. E/iz. was the 
caſe of Bo/we/, for the Parſonage of Bridgwater, That although rhat 
one who hath a leaſe for years of the King, which was void for miſ- 
recital], might by the ſaid Statute hold it againſt the King ; yet the 
Patentee in Fee ſhall not be prejudiced by the faid Starure: So I con- 
clude, That the Commoner is not a perſon within this Statnte of 22. 
E.4 Secondly, Ir is to be conſidered, if a Wood, in which any one 
hath Common, be within the ſtatute : and I hold, it is not, but one- 
ly feverall Woods : For (as I have faid) the Wood which before the 
ſtatute might be encloſed for three years, was onely a ſeverall Wood, 
and 
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and not ſuch a Wood in which any one had common, And the ſta- 
eure of 22. E.4. doth extend onely to fuch Woods which might be 
felled and encloſed for three yeers : and I conceive ( contrary to my 
Brother Warburton) That the Deer of the Forreſt ſhall well enough 
be ſaid to be beaſts and cattell, And whereas by the common Law, 
before this ſtature, the encloſure was onely to be (as I bave ſaid) cam 

arvo foſſato & haia baſſa, by which the Deer were not excluded : now 
bh this ſtatute I hold, that they may make great hedges, to exclude 
aſwell the Deer as other beaſts. And I agree with Juſtice Foſter, that 
if he will take advantage of the Statute, that hee ought ro have pleaded, 
that firſt hee felled, and afterwards encloſed ; and e contra, upon the 
Statute of 35. H. 8. /c:/. that hee ought firſt to divide, and afterwaids to 
fell, &c. And alſo I agree with bim, that in that point che Statvte of 
35. H.$. being contrary, doth repeal the Statute of 22. ZE. 4. if by that 
Statute the Commoner ſhall be excluded, But I am of opinion with 
my Brother #/arb#rton cleerly, That hee is a Vendee of the Trees, and 
ſo within the Statute : for it is not neceſſary, that in the Grant there 
be the word ['Sell, ] or that money by given, nor that it be a contrat 
for a time onely, and not to have cantinuance, as it is in our caſe. But 
he who hath the Trees to him and his heirs, ſhall be ſaid to be a Vendee 
well enough. ' As tothe other matter which hath been moved, Whether 
the Statute of 22. E. 4 be a generall law or not: I hold cleerly, that we 
are to take knowledg of it although it be not pleaded, becauſe it concer. 
neth the King; for it is made for the Kings Forreſts : and of all the As 
made between the King and his ſubjeqs, wee ought to rake knowledg ; 
for ſo was Stowe/'s Caſe. Andalſo it was adjudged, chat wee ought to 
take knowledg of the a concerning the Creation of the Prince, becauſe 
it concerneth the King. And Cook 1n his argument ſaid, That if chere had 
not been a ſpeciall proviofin for the Commoner in the Statute of 35. H. 8. 
the Commoner had not been excluded by that Statute. And afterwards 
Judgment was entred for the plaintiffe. 
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Ote, That it was holden by three of the Juſtices, viz. #almeſley, 
Warburton and Foſter ( Cook and Danxiel being abient) for law 
cleerly, That a Tenant at will cannot by any cuſtome make a Leaſe for 
life by licence of the Lord: and that there cannot be any ſuch cuſtome 
for a leaſe for life, as there is for a leaſe for years. 


& 3 Paſch. 
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FJ Ore, That upon an Evidence given to a Fury, in a Caſe betwixt Berry 

and New Colledgin Oxford, it was ruled by /almeſley, Warburton 
& Foſter, Juſtices, in an Aion of Treſpaſs, If it appear upon the Evidence 
that the plaintiff hath nothing in the land but in common with a ſtranger; 
yet the Jury ought to finde with the Plaintiff; and if the Defendant will 
have advantage of the Tenancy in common in the plaintiff, be ought to 
have pleaded it. Nichols Serjeant was very earneſt to the contrary, 
and took a difference, where the Plaintiffe and Defendant are Tenants in 
common, and where the Plaintiff is tenant in common with a ſtranger. 
But he was over-ruled ; the ation was an ation of Treſpaſs, 2ware 
clauſum fregit, &c. Cock and Daniel were abſent. 
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T was holden by #almeſley, Warburton, and Foſter, Juſtices, That if 4 
Rent be granted to one and his heirs for the life of another man, and 
the grantee dieth ; that his heir ſhall not-be an occupant of the Rent. 
And Foſter ſaid, that the reaſon was, becauſe he cannot plead a 2e 
eſtate of a Rent. And Warburton held , that the beir ſhould have the 
Rent as a Freehold deſcended ; and for that he cited 26. H. 6. Statham 
Recognizance. But Fofter ſaid, that he ſhould not have the Rent ar all. 
Warburton and Walmeſley doubted whether the Rent were deviſable by 
the Statute; and they ſaid, that although the heir ſhould have it by de- 
ſcent, yetit ſhould not be in the nature of a deſcent of Inheritance ; for 
he ſhould not have his Age. Cock and Daniel were abſent. 
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FN an Attion of Treſpaſs the Plaintiff declared of breaking of his Cloſe, 
and.cutting down of a Tree, viz..an Oak. The Defendant pleaded, 
that 


Heydon and Smith's Caſe. 173 


that it was his Free-hold ; The plaintiff in his Replication ſhew- 
ed that he held of the Defendant by Coppy of Court Roll a 
Tenement, whereof the place in queſtion is parcell: And that the Cu- 
ſtome of the Manor is, That all the Copy-holders within the Manor 
have uſed to take wood for houſe-bote, hay-bote, &c. et pro /igno com- 
buſtibili in difto renemento. And ſaid, that he had alwayes preſerved the 
wood and trees growing upon the ſaid Tenement ; And that he had 
nouriſhed and foſtered the ſaid Oake ; And that ſufficient wood was 
not left' upon the ſaid Tenement for houſe-bote &c. upon which, the 
Defendant did demurre in Law. Foſter Juſtice, Judgment ought to 
bee given for the plaintiff; I hold that a Copy-holder, of common 
right, without any Cuſtome, ſhall have wood for Reparations and 
for fire-bote, and fois 9. H.4. Fitz. Waſt 59. the opinion of Hal ; 
And I hold that the plaintiff hath an Intereſt in the Trees, according to 
Palmers Caſe. C.5. part. And 2. H. 4.12, is, That a Coppy-holder 
may bring An Adtion of - Treſpaſs for the Trees. And I hold, Thar 
without a Cuſtome, the Lord cannot fell the trees growing upon the 
Copy-hold no more then upon a Leaſe for years. But in this Caſe by 
Implication of Cuſtome, the Lord may take the Trees, if he leave 
ſufficient for Reparations , &c. For the Cuſtome "is, That a Copy- 
holder ſhall have ſufficient for Reparations ; by which is implyed, that 
he ſhall not have more, and then the Reſt the Lord ſhall have. And 
lam of opinion, that in this Caſe, and in caſe where the trees are 
excepted upon a Leaſe, that the Lord and the Leſſor may enter and 
take the Trees , although there be not any clauſe of ingreſſe, or re- 
greſſe. Bur in the principall Caſe, becauſe there are not more Trees 
then are ſufficient for Reparation , the Lord cannot take them , but 
Treſpaſſe lieth againſt him, Warburton Juſtice, The matrer of preſcri- 
ption is not materiall in this caſe : for of common right a Copyholder 
ought to have Trees for Reparations; and to that purpoſe , he hath 
a ſpeciall propertie. But the onely queſtion in this Cafe (as I con- 
ceive) is, If one who hath a ſpecia!l property, may bring an AQien of 
Treſpaſſe againſt him who hath the generall propertie > And 1 con- 
ceive, that he may well enough. As if I lend my horſe fora week, 
and within the week 1 take him again, Treſpaſſe lieth. walmeſley Ju- 
ſtice, For the ſubſtance, lam of opinion for the Plaintiff, but 1 = 
For I would not that Copyholders have fo great libertie , and he hath 
preſcribed to take all trees : and to rake them ad 1ibirxm, is too great 
a liberty. And I hold, that a Copyholder hath no greater property 
then one who ought to have Eſtovers : And in this caſe hee ought to 
have ſaid, quando opns faerit : and be ought to have ſhewed, that the 
houſes were in decay for want of Reparations, for which cauſe opus 
erat, &c. And ſo for the pleading, TI hold that ir is not ſufficient. 
Ccok chief Juſtice, The Plaintiff ought to have Judgment : _ 
ho 
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hold cleerly , That the Lord cannot take trees without leaving ſuffici- 
ent for Reparations, no more then he can pull down or overthrow the 
houſe of the Copyholder. For of common right, without Cuftome 
or preſcription, the Trees do belong unto the Copyholder for Repara- 
tions, and for that purpoſe hee may take chem without any Cuſtome ; 
and the Lord cannot take the Trees withour' leaving ſufficient for the 
Copybolder, if there be nor a ſpeciall Cuſtome ſo to do. But I hold, 
that without any cuſtome the Lord may take the Trees, if he leave 
ſufficient to the Copyholder for the Reparations. Afich. 25. & 26. E- 
liz. Doylies Caſe, A Copyholder, who hath uſed to take Timber for 
Reparations, brought an action of Treſpaſſe. Trine.26. Eliz. An aRi- 
on of Treſpaſſe was brought by a Copybolder againſt the Lord. Paſch. 
37. Eliz. the Caſe of Mnrford Wood, Trimt. 40. Eliz, Stebbings 
Caſe ; but there the action was an ation upon the Caſe. To the 
Exceptions taken by Juſtice Yalmeſiey , that the Plaintiff ought to have 
ſhewed that the houſes wanted Reparations ; I hold, as hee ſaid, That 
if the ation had been brought againſt him , and hee juſtifie the 
cutting, hee ought to have ſhewed that the houſes wanted Repa- 
rations. But in. ogr Caſe he brings the Action againſt another, which 
lyeth, although that the houſes were not then in decay. And for 
the fignification of the word Howſe-boot, &c. Bote is an ancient Sax- 
on word, which ſignifies in ſome caſe Recompexce, and in ſome caſe 
Reparatio. For the manner of preſcription, That all the Tenants 
may take wood pro ligno combn#tibili in ditto T enemento , the ſame is 
no good preſcription , That all ſhall rake. to burn in that Tene- 
ment. But for the reaſons beforeſaid , Judgment was given for the 
Plaintiffe. 


——_— 
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T was ruled by the whole Court in an ARtion of Treſpaſſe, are 
clauſum fregit, & cuniculos ſuos vel ipſinus A. &c. cepit, &c. was 


good. 
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Paſch. 8. Jacobi, In the Common Pleas. 
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'JPon an Evidence to a Jury in this Caſe, it was Ruled by the 
whole Court, That if there be Copyholder for life, and the 
Lord leafeth for years, and the Copy-holder commit a forfeiture, 
that the Leſſee may enter for the forfeiture. And Cocke Cheife 
Juſtice ſaid , That if there be” Tenint for life, the Remainder for 
life ; Tf the Tenant for life committerh a- forfeiture, he in the Re- 
mainder for life may enter ; and that the Caſe 29. Al. 64. is not Law. 
For the particular eſtate in poſſeſſion is determined by the forfei- 
ture. And if hee in the Remainder could not enter, then it ſhould 
be at the will of the Leſſor whether hee ſhould ever have it. The 
fame Law is, if the Remainder be for yeers. Foſter Juſtice, The rea- 
ſon that is given for an Entrie for a forfeiture, is, becauſe that the 
Reverſion or Remainder is deveſted by the Feoffment. But in this 
Caſe, becauſe it is but intereſſe termini, 'nothing is deveſted : For 
notwithſtanding the Feoffment, the Intereſſe termini may be grant- 
ed: towhich Cook agreed. But Foſter ſaid, that hee did agree in 0- 
pinion with Cook, becauſe that the particular eſtate was determined. 
The cauſe of forfeiture was, becauſe that the Copiholder had made a 
leaſe for life. 


Paſch. 8. Iacobi, in the Common Pleas. 
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N this Caſe it was ſaid by Gook, Chief Juſtice, That it had of late 
time been twice adjudged, that if Timber trees be oftentimes top- 


ped and lopped for fuell, yet the tops and lops are not Tithable ; for 
the body of the trees being by law diſcharged of Tithes, ſo ſhall be the 
branches: and therefore he that cutteth them, may convert them to bis 
own ule, if be pleaſe. 


Paſch. 


i5s o Plans ind Wilſons Cie. 


CH ————RI— 


mms 


Paſch.'8. Jacobi. In the Exchequer Chamber. 


243 KERCHER's Cale. 


A* AQion upon the Caſe was broughtin the Common Peas, oh; 
on a ſimple: contrat made 'by the Teſtator; which afterwar 

came into the Exchequer Chamber before all the Judges. {ook in the 
Common Pleas was of opinion, that the Ation would lie, Tanfield 
Chief Baron, ſaid, Thatin theſe caſes of Equitie ic were moſt reaſon 
to-enlarge and affirme the Authoritie of the Common law, then to a- 
bridge ir, and the rather, becauſe the like Caſe had been ' often- 
times adjudged in the Kings Bench, and there was no reaſon (as 
he ſaid) that there ſhould be a difference betwixe the Courts; and 
that it would be a Scandall to the Common Law, that they differed 
in opinion, Afterwards at another day the Caſe was moved in this 
Court; And walm:ſley Juſtice doubted if as before, But . Foffer 
'held that the Aion was maintainable; And Cooke deſired that Pre- 
fidents ' might be ſearched ; And he faid, That he could not be per- 
. fwaded, but if the Executor be adverred to have Aﬀetts in his hands 
ſufficient to pay the ſpecialties , bur that be ſhould anſwer, the "debt. 
Note, the, money demanded was for a Marriage portion promiſed. by 


the Teſtator. 


mnm—_— 


Paſch. 8. Jacobi, in the (ommon Pleas. 


244 Avans and Witsons Caſe. 


ote, It was ſaid, That when a falfe Judgment paſleth againſt 
N the Defendant, he may pray the Court that it be entred at a 
_ day peremtory ; ſo as he may have Attaint, ora Writ of Error-- And 
Cook Chief Juſtice ſaid; That if Judgment in the principal] ARton 
be reverſed, the Judgment 'given upon the Scire facias ſhall alſo be 
reverſed, becauſe the one doth depend upon the ' other. Walmeſley 
in this Caſe ſaid, That ict had been the uſual conrſe'of this Courr, 
Thatif one deliver a plex unto An Aturaey of the Court as the Laſt 
Terme, andit is not entred, that now at another Terme the Defun- 
dant-might give in a new p'ea if he would, becauſe the firſt is not upon 


Record. 
Paſch. 


Quod's(( aſe. Stone's ({aſe. 197 


—_——— 
—— 


Paſch. 8. lacobi, 'in the 'Commion Pleas. 


245 CuLLINGwoRTH's, Caſe. 


FF one be bounden in.an Obligation, That he will give to 8 S. a the 
Goods which were deviſed to him by his father; in Debt brouphc 
upon ſuch an, Obligation, the Defendant cannot plead, that he 
had not any Goods deviſed unto him, for-the Bond ſhall conclude 
him to ſay the contrary ; Vide 3. Eliz. Dyer 196 Rainiford Caſe. © 


Paſch. 8. Tacobi, in the Common Pleas. 


246 Quovy's Caſe. 


Uodhad Judgement in an Action upon the caſe at-the Aſſizes, and 
damages were given him to. Thirty Pound. Humtton Serjeant 
moved in Arreſt of Judgement, That the Yenire facias was de rp pra. 
and that one of them did not appear, ſo as there was one taken de cir- 
cumftantibus ;* and the entry in the Roll was, That the ſaid Jurour 
exaZtos venit; but the word 7uratw was omitted: And for that cauſe 
the Judgement was ſtayed. 


Mich. 8. Facobi, in the Common Pleas. 


. 247 STONE's (aſe. 


Tone an Atturney of the Court was in Execution in Norfolk for One 
Ditoutund Pound, and by praRtice procured himſelf to be removed by 
Habeas corpus before Cock Chief Juſtice at the Aſsizes in Lent, and e 
ſcaped to London ; and in Eaſter Terme the Bailifte rook him again, 
and he brought an Aion of falſe Impriſonment againſt the Bailiffe : 
and it was holden by the Court, That the-freſh Suit had been good al- 
though he had not taken him in the end of the year, if enquiry were 
made after him;and ſo by conſequence the Ation was not maintainable, 


Aa Mich, 


Folly Woolſey's Caſe. 


I—_ "4 _—_— OD . —_—— 


Mich.$ Jacobi, in the Star-(hamber. 


243  Maxr&k1o rs Cale. 

YOte : Tt was agreed in-this Caſe for Law, That the Sheriffe cannsr 

colle& Fines or iſſues after a generall pardon by Parliament ; and 

therefore one Thora/d, the under Sheriffe of N. who did ſo, was que- 
ſtioned and puniſhed in the Star-Chamber. 


Meich..8 Jacobi, in the Common Pleas. 
249 = Joups, Vogtgwr's Cale 


E 

Olly Wool(ey.of Norfolk brought an Acton of Treſpaſs againſt a Con- 
J able,of Aﬀault and Battery, and Impriſonment :- the Defendant 
as to the Aſſault and Battery pleaded, Not guilty, and juſtified” the 
impriſonment by reaſon of a Warrant direRted unto him by a Juſtice of 
Peace for the taking, and to impriſon the Plaintiffe for the keeping of . 
an Ale-houſe, contrary to the Statute 12 Feb. 5. E!. whereas the Sta- 
rute was 12 F<b.5. E4.6. and the matter was found by ſpeciall Verdict. - 
And it was holden by all the Juſtices, That the miſrecitall of the At 
was not materiall, for it being a generall A&, the Juſtices ought to take 
knowledge of it. And Cook Chief Juſtice ſaid, That a man cannot plead 
Nul tiel Record againſt an Ac of Parliament, although that in truth 
the Record be imbezelled if the Ac be generall, becauſe every man is 
privy to it. 


Mich. 8. Tacobi, 1n the Common Pleas. 


250 NEwMAN and BaBBINGToON's Caſe, 


[FT was refolved inthis Caſe, That if Debt be brought againſt an Exe- 

cutor, who pleads, that he-hath fully adminiſtred ; and-itis foand 
that he hath Afﬀers to 401. whereas the Debt is 65 ! that a Judoe- 
ment ſhall be given for the 60. againſt the Defendant ; and upon that 
Judgmeut, if more Aﬀets come aſter to the Executors hand, the Plain. 
tffe may have a. Scire facias. : 


Mich. 


Hury ind T aylor's Caſe. 179 


——_— 
Re E———————_—_— 


Mich.8. Jacobi, in the Common Pleas. 


251 WALL E R's Caſe. 


NY: It was ſaid by Cook Chief Juſtice, That if the King preſent 
one to a Benefice, and afterwards preſenterth another, who is ad- 
mitted, inftituted, and inducted, the ſame is a good repeal of the firſt 
preſentation. And he ſaid, That ifthe Lord doth preſent his. Villain 
to the Church, the ſame is no enfranchiſement of him, for that pre- 
ſentation is but his commendation. And if the King will preſent a 
French man, or a Spaniard, they ſhall not hold the Benefice within this 
Realm, for that the ſame is contrary to a ſpecial AR of Parliament. 


"7 SY 


ws 
—_— — 


| Mich.g. Jacobi, m the Common Pleas. 


252 _ 
Ote ; It-was holden by all the Juſtices,! That Perjtry cannot be 
commited in the Court of the Lord of Copy-holds;or in any Court 
which is holden by Uſurpation ; otherwiſe 4s it in a Court Leet, or 
Court Baron, which is holden by Title. 


DD —_— 


Trinit. $. Jacobi, in the (ommon Pleas. 
* 253 Buky and TayLok's Cale. 


N 'an Ejeftione firme brought upon Not guilty, pleaded by the De- 
[ fendant, it was given in Evidence to the Jury to this effect ; 
viz. That one 7. S. who did intend to entermarry with Alice S. 
by Indenture did covenant with 7. D that he would marry the 
ſaid elice, being then of the age of ſeventeen years; and that 
after the marriage had betwixt them ; that they would levy a Fine 
of divers 'Lands, which ſaid Fine ſhould bee -unto. the uſe of 
the ſaid 7. D. and his Heirs ; and accordingly after the enter- 
marriage the ſaid f. S. and e#lice his Wife did levy a Fine unto 
the ſaid .- D. and his Heirs, without any other uſe implied or ex- 
preſſed, but what was contained in” the; ſaid Indenture- before 


marriage 3 and according to the ſaid Fine, the Conuſee COn- 
| Aa2 tinued 


180 Bury and Taylor's Cafe. 


tinued the poſſeſſion of the ſaid Lands for a long time : viz. for thir- 
ty years. Cook Chiefe Juſtice ſaid, That this continuance of poſſeſſion 
was a ſtrong proofe, and could not otherwiſe be intended, bur that the 
Conuſee came to the poſſeſſion of the ſaid Lands by the ſaid Fine,which 
was ſo levied to him, and his heirs. And he ſaid, That it was adjudged 
in this Court in the Caſe betwixt Claypoole and Wheſtone, That in a 
Recovery, the Covenant did not lead the uſe of the Recovery, for 
that it was but an evidence that ſuch was the intent of the parties. 
And in this Caſe it was agreed by the whole Court, and was'ſo ſaid 
to be reſolved in C/ogat aud Blyrthes caſe, 30. Elz, That when no 
uſe is expreſſed or- implyed by Indenture, or other agreement, that 
it ſhall be to the ancient uſe, viz. to the uſe of the Conuſor. As if 
Husband and wife be ſeiſed- of one moytie of the Land in the right 
of the wife, and the Husband of. the other moytie by himſelfe ; and 
they joyne in a Fine generally, the Conuſee ſhall be ſeiſed to the for- 
mer uſes, as it is agreed in Beckwiths caſe, C. 2. part. And ſo it was 
agreed, That if the Husband doth declare the uſe, and the wife doth 
not _— or vary from it, that the declaration of the Husband 
ſhall bind the wife. And Cook ſaid, That it is not alwayes neceſſary 
that the wives name be ſet to the Indenture, which doth declare an 
uſe. And further Cook ſaid, That if a Fine be levied of Lands, yet 
the uſes may be declared by ſubſequent Indentures. And it was id 
(Obiter) in this Caſe, That if a man for valuable conſideration doth 

urchaſe a Leaſe for years; and hee nameth two of his ſervants as 
joynt-purchaſers with him in the Deed; and afterwards the Maſter 
would ſell the Lands alone, and the ſervants do interrupt the ſale, or 
will not-joyne with him ; thathe hath no remedy to compell them to 
do it, but by a Bill of Chancery. 


po 


—————— 


Trinit. 8. Jacobi, in the Common Pleas. 


2 
A Vicar was endowed in the time of .King Heyry the '34. of divers 
Tithes ; and afterwards he libelled for thoſe Tithes in the ſpi- 
-rituall Court ; The Defendant alledged a Mcdus Decimandi, and pray- 
ed a Prohibition, and day was given to the party to fhew.cauſe, wh 
the ſame ſhould-not be granted ;. and at the bh the Deedof Endow- 


ment was produced, and ſhewed in Court. By which ir did appear, 
That the Vicar was endowed of Hay. viz. of the tenth part of it - and 
ſo of the remnant of the Tithes for which he libelled; whereupon the 
Court refuſed to award a Prohibition; xe Cavam. For as'I con- 
ceive, 2 Modus Drcimanas may accrue after the Endowment. 


Trintt. 


Sir William Dethick and Stoke's (aſe 181 


Trinit. 9. Jacobs, in the Common Pleas. 
255 Sir W.DETHICK and STOXEe's Cale, 


WP okes libelled _ Sir William Dethick in the ſpirituall Court, 
for calling of him Bald Prieſt, Raſcally Prieſt, and for ſtriking of 
him; and for thoſe offences he was fined by the ſpirituall Court an 
hundred pound, and impriſoned. And the opinion of the whole Court 
was, That neither the Fine nor Impriſoagment were juſtifiable, be- 
cauſe the Statute of Arriculs Cleri, is, Now imponant panam pecunia- 
riam, niſi propter redemptionem, &c. And Cook ſaid, They might onely 
excommunicate : and thereupon a Wrid de Excommunicate capiendo, 
might be awarded; and that is their onely courſe, and then the Par- 
oy may have his C autione admittenda; And the Court ſaid, That if 
the ſpirituall Court would not enlarge the party upon ſufficient Cau- 
tion offered them, that then the Sheriffe ſhould deliver him. 


EE ———— 


— 
| — — 


Trinit. 8. Jacobi, in the ( ommon Pleas. 
256 


| bo was the opinion of the whole Court, That if a man have a Judg- 
ment againſt two men upon a joynt Bond ; That he cannot have 
ſeverall Executions; Viz. a Capias ad ſatisfacitndum againſt the one, 
and an Elegir againſt the other ; for he ought to have E unicam (a 
tis faftionem, although he fue them by ſeverall Ations. And if he ſue 
forth ſeverall Executions, an Axdite Znerela will lye. 


Mich. g. Jacobi, in the (ommon Pleas. 


257 CakLE's Caſe. 

Ote, it was adjudged in this Caſe, That if a man ſay of another, 
N that he hath killed a man, an Action upon the caſe will not lie 
for thoſe words ; for he may do it as Executioner of the Law, or /e 
defender:do ; So f one ſay of another, That he is a Cutpurſe, an Acti- 
on will notlie ; for that a Glover doth, and a man may cut his own 
purſe, and the ſame Term it was holden in the Kings Bench, That an 


Aion will not lie for calling one Witch. 
AMich. 


i82 Roylgy and Dormer's Caſe. 


QuC— 


Mich. 9: Jacobi, inthe Common Pleas. 
258 


T was holden by the whole Court, That a Commoner cannot pe- 

nerally juſtifie the cutting and taking away of Buſhes off from bo 
Common ; bur by a ſpeciall preſcription he may jaltifie the ſame. $9 
he may ſay, That the Commoners have uſed time out of mind to dig 
the Land, to let out the water, that he may the better” take his Com- 
mon with his cattell ; and it was agreed, That if the Lord of the Waſte 
doth ſurcharge the Common, that the Commoner cannot drive his 
cattell off the Commbn, or diftraine them damage feaſance, as he may 
the cattell of a ſtranger. But*the remedy againſt the Lord, is either an 
Aſſize, or an Action upon the Caſe. 


\—m— —__— © 


Mich. g. Jacobi, in the (ommon Pleas, 


259 
T was agreed by the whole Court, That if a man deviſeth unto his 
daughter an hundred pound when ſhe ſhall marry, or to his ſon, 


when he ſhall be of full age, and they die before the time appointed, 
Thar cher Anpcnrers that | not have 'the money ; otherwiſe, if rhe 
deviſe were to them to be paid artheir full ages, and they die before 
that time, and make *Executors; there the Executors 1 may recover the 


Legacy in the ſpirituall Courr. ; 
Mee ee ee rr ee nem 


—— — 


Hill. 9. Jacobi, in the Kings Bench. 


260 RovLEey and DoRMER's Caſe. 


> ts Boyes did contend and fight near unto their houſes, and the 
* one ſtroke the other, ſo as he did bleed ; who went and complain- 
ed to his father, who having a rod with him, came to the other boy 
and beat him; upon which he died. And the opinion of the whole 
Court was, That it was not murder, 


Mich. 


=. 


Edwards and Dentons Caſe. 193 


— 


Mich. g. Jacobi, in the King's Bench. 


261 EpwaRDs and DenToN's Cale. 


'JPon a ſpecial Verdi&t, the Caſe was, that a Man was ſeiſed of 
the Manor of D. and of a houſe called 7. in D. and alſo 

of a Leaſe for years in D. and he did bargain and ſell unto another 
his Manor of D. and all other his Lands and Tenements in Dale ; 
and in the indenture did covenant that he was feiſed of the premiſſes 
in Fee ( which was left out of the Verdi) and if the Leaſe for years 
ſhould paſs by the general words,was the queſtion ; 2ere of the caſe, 
a Trinit. 10. Jacobi , the Court was divided in opinion in this 

aſe. 


P_ a 


Mich. g. Iacobi , In the King's Bench. 


262 Hucues and KEtNE 5s Cale. 


T% Plaintiff declared,that whereas he was poſſeſſed of a Meſſuage 
for years which had ancient lights, and the Defendant poſſeſſed 
of another Houſe adjoyning, and a Yard, that the Defendant upon the 
faid Yard had built a Houſe, and ſtopped his lights ; The Detendanc 
pleaded , that the cuſtom of London was, that every man might build 
upon his old Foundation, and if there be not any agreement, might 
ſtop up the Windows of his Neighbour ; upon which the Plaintiff did 
demurre in Law: and it was adjudged for the Plaintiff, becauſe that 
the Defendant did not anſwer the Plaintiffs charge , that he had builr 
upon the new , and not upon the old Foundation. And it was holden 
by the whole Court in this Caſe , that;ja man may build upon an old 
Foundation by ſuch a cuſtom, and ſtop up the lights of his Neighbour, 
which are o_—a unto.him , and if he make new Windows higher ; 
the other may build up his houſe higher to deſtroy thoſe newWindows: 
But a man cannot build a Houſe upon. a place where there was none 
before, asin a Yard, and ſo ſtop his Neighbours lights: And ſo it was 
adjudged in the time of Queen Elizabeth, in Alrhans Caſe , upon ſuch 
acuſtom in the City of Tork, And it was ſaid by Cook Chief Jultice ;; 
That one preſcription may be pleaded nn another, where the one 
may ſtand with the other, as it was adjudged in 1/r:ghr and rights 
Caſe. That a Copy-holder of a Biſhop did preſcribe , that all Copy- 
holders 


18 4 Samford and Havel's Caſe. 


holders within the Manor have been diſcharged of Tithes : But not 


where one preſcription is contrary to the other; whereas one pre- 
ſcribes to have lights, and the other preſcribes to ſtop the ſame lights, 


Luere. 


Hill. g. lacobi, in the King's Bench. 


2623 SamroORD and Haver's Caſe. 


N an Action of Treſpaſs for 30. Hares, and 300. Coneys hunted in 
I his Warren , taken and carried away , which Treſpaſs was layd 
with a continnaxdo, from ſuch a time, till ſuch a time : the Defendant 
juſtified, becauſe he had common in the place where, &c. to a Meſſuage, 
ſix Yard Lands for 240. Sheep, and that heand all thoſe whoſe eſtate 
he hath, time out of mind, bave uſed at ſuch time as the Common was 
ſurcharged with Coneys, to hunt them, kill and carry them, as to his 
Meſſuage appertaining : upon which the Plaintiff did demurre in Law, 
becauſe a man cannot make ſuch a preſcription in the Free-Warren,and 
Free-hold of another Man : And ſecond) , becauſe a man cannot ſo 
preſcribe to hunt, kill, and carry away his Coney, as pertaining to his 
Meſſuage : But a Man may preſcribe to have ſo many Coneys ro 
ſpend in his Houſe: and for theſe cauſes in the principal caſe, the 
preſcription was holden for a void preſcription;and Judgment was given 
for the Plaintiff. 


Hill. 9. Jacobi, in the Common Pleas. 
264 Cox and Grar's Caſe. 


I” was adjudged upon a Writ of Error , brought upon a Judgment 
given in the Marſhalſey, in an Aion of trover and converſion of 
oods : That if none of the parties be of the Kings houſhold , and 
judgment be giventhere that the ſame is Error , and for that cauſe the 
Judgment was reverſed. 


Hlill, 


A 


A 


T —— 


Mounteagle and Penruddock's Caſe. 18; 


Hill, 9. Iacobi, in.the Common! Pleas. 
265 Morris's Cale. 


J* an Action upon the caſe for putting -of- cattd - upor' the come 
mon,- it wagadjudged; that if the cartel of 'a Stranger eſcape ints 
thecommon, the Commoner may diſtrain them damage feaſance, as wel 
as where the cattel are put into the common by the ſtranger. | 


Paſch. 10: Jacobi, in the Common Pleas. 


266 The Lodd MounNTEAGLE and 
Penruppock's Caſe. 


th 


T was holden by the whole Court in this caſe, and agreed by all 
the Serjeants at the Barre, That if two men ſubmit themſelves'to 
the arbitrament of 7. S. And the Arbitrator doth award, that one of 
them ſhall pay ten pound, and that the other ſhall make a releaſe unto 
him, that the ſame is a void Award, if the ſubmiſſion be not by Deed ; 
and heeto whom the Releaſe is to be made by the: Award, ma 
have remedy for it,” for otherwiſe the one ſhould have the ten pound, 
and the other without remedy for the Releaſe. And it was refolved. 
That upon ſubmiſhon and arbitramenr, that the parry may have an 
Aion upon the Caſe for not making of the Releaſe. Cock, clief 
Juſtice ſaid, . That it was wiſely done y Ma zz ood Chiefe Baron, when. 
he made ſuch award, That a Leaſe or ſuch like Collaterall thing ſhould 
be done, To make his Award, that he ſhould make the Releaſe, or 
pay ſuch a ſum of money, for which the. party might. have-a remedy. 
I conceive, that the reaſon is, That no Aion upon the caſe upon an . 
Arbitrament lieth ; becauſe ir is in the Nature of a Judgement. Art 
another day, the opinion of the Court was with Cook ,»and 26. H.s6. 
and 8. E.4, 5. cited to the purpoſe, that there ought to be recipro- 
call remedy. It was alſo ſaid in this Caſe, That by the Statute of 
5. H.s. A mancannot be Nonfuit after verdiR. "7" 


:' Bb gi: negd bs Paſch. 


Cook and Fiſhers (aſe. 


Paſeh, 10. Jacobi ; In the Common Pleas 
267 Coor and FisHeR's Caſe. 


N_a Replevin, the Defendant didavow for rent granted to him 
a private AG of Parkament. The Plaintiffe did demand. Oyer of 
the AR ; and the opinion of the Court was, that he ought to have 
Oye» : for they beld, that the Oyer of no Record ſhall be denied to 
any perſon, in caſe he will demurre. And the Record of the A& 
ſhall be entred in hec verba. 


_ . 


© ih. MS 


—— CP ETY 


Paſch. 10. Facobi, m the Commen Pleas. 
268 The Bakers Cafeof Gray's-Inne againſt Occould. 


-A N Attion of Debt was brought in Landon againſt Occonld late 
FY Steward of Grqy's-1nne: upon a generall indebiratas afſumpſit, 
withour ſhewing the particulars, which plea was removed into the 
Common Pleas. , And, it was holden by the Court, . That the Aon 
as it was brqught, would not lie, for the inconvenience which might 
folidw. For the Defendant ſhould be driven, to be ready to, give an 
anfwer to the Plaintiffe to the generality. And therefore the Plain- 
ziffe 'ught to bring a ſpectall Action for the particular things ; The 
ke Cafe was inthe: Marſpalſey; and becauſe they did, not declare in.a 
fpeciall manner, Exception was taken to it, and. adjudged, the Action 
gpon a generall 1-d4:bir.4145 aſſnmpſit did not he. _ 


SY FE; _—_— — TY” a_— _ 


Trinit.. 10+ Jacobi, in the Common Pleas. 
x69 Reap aud Hawe's Caſe. 


| pgs cas Trinit, 10. Jacobi, Ret. 2504. The Plaintiff counted, 
that the Defendant, Cepir avena of the Plaintiff apud Occou!d: and 
doth 'not ſay,1n quedim loco,&c.upon which the Defendant did demurre 
in Law. Hutton Serjeant argued for the Plaintiffe, and ſa:d, That not- 
withſtanding the many preſidents which had been ſhewed, 'that yer the 
Declaration was well enough : For he ſaid, Thar the preſidents did not 
prove, 


Read and Haye's Caſe. 187 


prove, that it was neceſſaty that it ſhould be therein ſhewed, iz que* 
dam logo vocat*, becauſe the Defendant upon the matter is the Acor ; 
and therefore he beſt knows the place where he rook the Catrel. Ani 
in 9. E. 4. In 4 Homint veplegiands, - the Towne onely was named ; 
and it is not there debated whether the ſame were good without 
mentioning i» quodam loco. 49. E.3.14. and 24. 9. H.s6. and 3. H.s. 
There the traverſe was of the taking at Dale, ſans ceo, &c, that the 
ſame "was at Sale, and i» quodam loco is not Expreſſed. Cook 
Chief Juſtice faid, Thar there is 6 Book whith caketh this EX- 
ception: and ſaid, That notwitkiſtandirig rhe. Preſidents cited, that 
it was well enough : Fof hee faid, There is a diffetence betwixr 
Preſidents, which are the Inventi6ns of Clarks, and of judiciall 
Prefidents : And the effe@ of the Suit in this caſe, is, not the ſhew- 
ing of the place, but the having of the Cattel; and it is oa the part 
of the Defendant to ſhew where hee rook tlie Cartel, for perhaps 
the Plaintiffe doth not know where he took them : and if he did 
know the place where they were taken, yet perhaps hee hath not 
witneſſes to prove the ſame ; and ſo by this means the Plaintiffe 
ſhould be at a great miſchiefe, and delayed in his Suit. ” Whereas 
a Replevin is feſtinum remediunm, to have his Cattet again, which 
perhaps are his plough Cattel. warbyrton Juſtice ſaid, That thete is 
a difference betwixt Aﬀions brought in the King's Bench, and 
in this Court ; For thefe in an Action of Trelvaffe the ſame 
may be abutted, becauſe ir is no Originall Writ as it is here, and 
hee ſaid, That there although the place bee not certainly abut-=. 
ted, yet it may be good. ' And he compared the Caſe ar barre, to 
the pleading 0 « Joynbeonancy ; for he faid, In caſe,it bee plea- 
ded of the part of the Tenant himſeſfe, hee is to ſhew how the 
Joynt-tenancy came, becauſe it lyeth in his knowledge ; but con- 
trary, if it were on the Plaintiffs part. And in this Caſe, he who 
beſt knowes when the faking was, - ought to ſhew it, and that is the 
Avowant ; for it is no reaſon that the Plaintiffe for miſling of the 
place, not beirig the ſubſtance, ſhould be triced. Cook, If one intthe 
night drive my Cartel into his Land, and afterwards doth diltrein 
them, ir is no lawfull diſtreſſe. Ar another day, Cook ſaid, That 
in the Book Nov. N.rratio, it is ſaid, "That the Town, place, and 
collour of the beaſts ought to bee ſhewed by the Plaintiffe in the 
Replevin ; and he ſaid, If the Colour had been left out, he would 
have given credit to the Book; but becauſe ir is clear that the 
Colour is- not needfull to be ſhewed, therefore he, did not approve 
of the Authority for the place. And he cited 4. E. 3.13. where the 
Defendant ſaid, it was in the Hamler. And 18.E.3. 10. E.3.and 49 £E.3. 
14. where the Towns only are mentioned. And it was faid, That in an 
EjeRione firme brought in the Kings's = the uſuall courte is to _ 

2 the 
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the Eand , yethe faid, It might be omitted in Treſpaſſe, although 
the ſame agen nr Long of rthar Court ; and it may be 7 
nerall .: but if a_place be alledged, then the ſame' is materiall , 
and the Plaintiffe doth thereby give an advantage unto his Ad- 
verſary. | 

Ac encther day Hawghton Serjeant argued for the Defendant, 
That the expreſting of the place- where the taking was, is materiall 
in the Declaration; and he ſaid, That as the Regiſter is the rule 
for Originall Writs, from which . forme a man may notvary ;. {o, 
he ſaid, The Book, of Entries and Preſidents-of the Courts, were 
rules for pleadings, from which there ought to be no variance ; and 
therefore he cited 33. H. 6.14. Where ina Writ of Eqtry, in the 
nature of an Aſlize, the Demandant counted, How. that _ 4. gave 
Lands unto ?. 'S. his Cofen,, whoſe Heir" he".1s intail, and ſhewed 
the 'deſcerit. And” Exception was taken unto-the, Count, *becauſe it 
was not the forme of the Pleading in that Court ; wherefore it was 
awarded, That he ſhould count, that ipſe fwir /eiſitws we de libero 
genemento , which is not repugnant , although tliat he had an E- 
Kate intail, becauſe the ſame was the Ancient form uſediin the. Court. 
So he'faid in' the principall * Cafe , rhe ancient uſed forme of the 
Court outight to bee obſerved, which was to exprefſe in the Count 
the place in which. the taking. was; and hee cited' 35, H.6. 40. 
Where Exception. was taken. by the Defendant, becauſe the Plain- 
tiff in the Rep/evis did notalledge the place where the.taking was ; and' 
therefore per cxriam the Plaintiffe. took nothing by his Writ :. and. 
he"denyed the opinion of g. E.4.41. and ſaid, That in reaſon the 
place ought to'be ſhewed , becauſe if the Defendant would plead' 
any matter. to the Juriſdition of the Court, the place muſt be 
ſhewed ; and he ſaid, That thoſe Records which were- ſhewed on 
the other fide. were. but. of later times; and the Point: in queſtion, 
in none of thoſe Caſes came in debate judicially ; wheretore be 
concluded” for the Defendant. Hutton Serjeant argued again, and 
ſajd, That the Formes of Originall Writs are certain, from which 
a man. is not to vary; but he ſaid, That Counts and Declarati- 
ons are to be according to the. matter. And in the. principall 
Caſe he conceived , That it was not neceſſary that the place where 
the taking was,.. be ſhewed ; arid hee cited 4.4. 3. 13.. in a Re- 
plevin, the Plaintiff declared of the taking of his .Cattel in Holme, 
without ſaying, 1: quodam loco vecat*, &c. andit was holden good, 
becauſe the Towne or Hamlet is ſufficient certain ; and 21. H. 7. 
22. 4. in a Replevin, the Plaintiffe declared of a taking at'D. the 
Defendant faid, ' That he took them at S. andnot at D. and avowed, 
and no. Exception was taken thereunto for. want-of . exprefling the 


place: 
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lace int quo, - &'c. And he ſaid, That in 9, E4. 4.41. and 25. it is 

Fa That in a Replevin the uſe is to declare in a.certain place ; 

but if the -place be, omitted ,- yet it is good n——_ Fn and that 
e Qu 


Book is after 33. H. 6.40. and hee ſaid, That t ſe of the 
Judgement in 33.H.6. might be, becauſe there were Blanks left for 
the place; andthe Plaintiff had begun to alledge the certain place ; 
for the Recordis, 1» quodam loco vocar*, without expreſzing the place, 
but Blagk., which he could not affirme; and therefore it. was ad- 
judged- againſt the Plaintiffe; aSin a Yalore Maritagii ; if the De- 
fendant will. ſhew that hee tendered a mariage, whereas- it is not _ 
needfull for bim ſo to do, yet if the ſame be not true, and iſſue 
be: taken, upon. it, Judgement ſhall be given againſt him ; where- 
fore hee {concluded for. the. Plaintiffe. The principall. Caſe was 
adjourned. 


Trinit.10 Jacobi, in the Common Pleas. 
2750 Goopman and Gore's Caſe. 


Oedman brought an Aſlize againſt Gore and others, for ere&ing of- 
wo houſes at the Welt end of bisWind-Mill per quod vent us impedi- 
twr, &c. And it was given.in Evidence, That the ſaid houſes were fi- 
tuate about eighty feet from the ſaid Mill ;. and that.in.height it did ex- 
tend abovethe top of the Mill,. and in length it was twelve. yards: from 
the Mill ;. and notwithſtanding this neernefſe, the Court directed the 
Jury to find for the Defendant. And in that Evidence it appeared by 
Deed, procured by the Plaintiff himſelf, That his Wife was Joint-tenant 
with him ; and therefore itwas-holden by the Court, That the Afiz 
brought in his own name alone,was not well brought. And Cook Chief 
Juſtice alſo ſaid, That the Count was not good, by reafon of theſe 
words, viz. Per quod ventus impeditur ; for he ſaid, That theſe were 
the words of an Aion upon the Caſe, and not of an Aſſize. But the 


Chiarks ſaid, That ſuch was theuſuall forme, ad quod non fwit re/pox- 

ſus : and in that Caſe it was faid obiter by Cook Chief Juſtice, Thar if 

the-Husband and Wife be Joint-tenants, and the Husband ſowes the 

LW and dieth, and the Wife doth ſurvive, that ſhe ſhall have the em- 
cements. 


wo Frances and Powell's Caſe. 


Trinit.10- Jacobi, in the Common Pleas. 
271 HaRDINGHAM's Caſe. 


N atr Action of Treſpals, oy clauſum fregit the Defendant did ju- 
ſtifie, That he didenter an diſtrain for an Amercement in the She- 

riffs Torne, which was impoſed upon the Plaintiffe for enchroaching 

upon the Kings High-way, without ſhewing that the fame was preſen- 

red before the Juſtices of Peace attheir Sefſtons, asrhe'Statute of 1. F.4. 

cap.2. requireth. Haughton Serjeant for ſtay of Judgement M1 this Caſe, 

ſaid, That the Statute is, That the Juſtices of Peace ſhall award Pro- 
ceſs againſt the perſon who is ſo indicted before the Sheriffe, which was 
not done in this Caſe. And he ſaid, That the Statute did n#t-extend to 
Amercements only in Treſpaſſes, 2#ere vs & arms, but to every other 
Treſpaſs ; for the Statute ſpeaks of Treſpaſſes, and other things which 

ſhall be extended to all Treſpaſſes. | Cook Chief Juſtice ſaid, That the 
Statute of 1: E. 4. cap.2. did not extend tqTrefpaſſes which were not 
contra pacem (as the encroachment in this Cafe is) for otherwiſe the 
Lord of a Leet could nor diftrain for an amercement without ſuch pre- 
ſentmennt before Juſtices of the Peace. Arid although the Stature ſpeaks 
6f Felony, Treſpaſs, &c. the ſame is to be meant of 'other things of 
the ſame nature 3 which is proved by the dlauſe m the: Statute, viz. 
That they ſhall be impriſoned ; which cannot be in che principall Cafe 
at Bar. Warburton and winch Juſtices, agreed in opinion with Cook 
Chief Juſtice, 
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272 FRAUNCES and POWELL's Caſe. 


[7 was moved. for a Prohibition to the Spiricualf Court, ' for'citing 
- the Plaintiffe out of his Dioceſs upon the Stature'of 33. H,8. and 
by the Libel it appeared, That Powe/! the Defendant had comptained 
againſt the Plaintiffe in the Court of Arches, for ſcandalous words ſpo- 
ken in the Pariſh of Saint Sepulchers London. Cook Chief Juſtice held, 
That a Prohibition would lie, unleſſe the Biſhop of Lo»d»n had given li- 
berty to the Arch-Biſhop of Canterbxry to entermeddle with matters 
within London ; for, he ſaid, that inthe Statute of 23. H,$. there is a 
clauſe of exception in caſe where ſuch liberty is given by the inferior 
Dioce- 


( ottons # aſe. I9] 


Dioceſan ; and therefore a day was given by the Court to procure a 
certificate of the opinion of the Civilians, whether ſuch authoric 

'ven by the Inferiour Ordinary to the Arch-Biſhop, werg Warrante 

y there Law or not; for the Statute of 23. H 8.is ſo; andthen if 
the authority be lawfully granted, no prohibition will lye. And Cook 
ſaid ; that the Statute of 23. H.8. was made but in affirmance of the 
common Law, as appears by the books of 8. H. 6.and 2. H. 4. For 
there it is ſaid, that if one beexcomenge in a forrain Dioces, that the 
ſame is void , & corem non judice ; and he ſaid, that the principal cauſe 
of making- of the ſaid Statute , was tomaintain the Juriſdiction of 
Inferiour Diocefſes. But it was holden , that if the Plaintiff had de- 
famed the Defendant within the Perriflar of the Arch-Biſhop , that in 
ſuch caſe he might be puniſhed there, although that he did inhabic 
within any remote oy; out of the Peculiar of the Arch-Biſhop : and 
in this Cafe it was ſaid, that the Arch-Biſhop had in thirteen Pariſhes 
in London Peculiar Juriſdiction. . It was adjorned. 


— 


h— — A. Ad 


Trinit. 10. Jacobi, in the Court of Wards. 
273 Corrons Caſe. 


? IR John Tirrel Tenant in Capite,, made a Leaſe unto- (arre/ for 
Sg 1000. years ; and further covenanted with Carrel and his Heirs, 
that upon payment of five Shillings , that he and his heirs would tand 
ſeiſed of the fame Lands unto the uſe of Carr/: and his Heirs: And 
in the Deed there were all the ordinary clauſes of a conveyance bona 
fide ; viz. That the Leſſee ſhould enjoy the Lands diſcharged of all 
Incumbrances, and that he would make further afſurance, &c. Carre/ 
affigned this Leaſe to Corron, who died in poſſeſſion, his Heir within 
age; andintwo Offices, the Jury would not find a Tenure, becauſe 
it was bur a Leafe for years. And in a que plara , the matter came in 

ueſtion in the Court of Wards : And Cook Chief Juſtice of the 
Crmnien Pleas, and Tanfeild Chief Baron of the Exchequer, were 
called for Affiftants to the Court of Wards, and they were of opinion, 
that becauſe it was found by the Offices, that Corton died i poſeſon 
that the fame was ſufficient ro eatitle the Kingto Wa ip of the 
Lands. But before the Judges delivered there opinions , the Leffee was 
compelled to prove the Sealing of the Leafe by witnefſes,which was 
dated 12. years before: For if they have not ſufficient witneſſes to prove 
the Sealing of the Leaſe, withour all doubr, there was ſufficient matter 
found to entitle the King, viz. that the party died in poſſeflion; which 


ſhall be intended of an eltare in Fee ſimple, till the contrarie be 
proved ; 
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proved; Butthe two Juſtices moved the Attorney, That he would not 
trouble himſelf with the proof of a matter in fa& : For they- ſaid , It 
was confeſſed on all ſides, that there was ſuch a Leaſe, and that the 
Afcignee of ir died in poſſeſsion of the Land : and therefore they ſaid, 
that they were cleer of opinion, that the Heir of ſuch a Leſſee who 
died in poſſeſsion ſhould be in Ward : For (k Chief Juſtice ſaid, 
that all Offices which are found to deceive the Crown of ſuch an an- 
cient flower of the Crown as Wardſhip, ſhould be void, as to that 
purpoſe, and moſt beneficial for the King. And: he cited the Caſe in 
$6. H. $.. Where the Kings Tenant made. a Feoffment , and took 
back an eſtate unto himſelf tor life, the Remainder to his Grand-child 
for 80. years, and died ; that in that Caſe the Heir was in Ward; and 
they faid, that in thecaſe at Barre the Heir had power of the Inheri- 
tance upon payment of five Shillings ; and if the Leaſe for years be 
found, and proved by witneſſes, yer it carrieth with it the badges of 
frand. And Tanfei/d Chief Baron ſaid , that if a Leaſe for 100. 
years ſhall be accounted Mortmain , 2 fertiori this Leaſe for 1000. 

ears , ſhall be taken to be made by fraud and colluſion : And Cook, 
faid, that the Lord Chancellour of Exg/anxd would not relieve ſuch 
a Leſſee in Court of Equity , becauſe the begining and ground of it is 
apparant fraud. Note, the lands did lye in Springfield in Eſſex. 
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| 274 MEapes Caſe. 

A*E Aion of Debt was brought upon a Bond againſt Meade, who 

" A. pleaded, that the Bond was upon condition, that if he paid ten 
pound to him whom the Obligee ſhould name by his lat will, char then 
&c-and faid,that the Obligee made his Will,and made Executors there- 
of, but did not thereby name any perſon certain to take the ten pound. 
Sherley Serjeant moved, that the Executors ſhould have the ten pound, 
becauſe [they are Aſsignees in Law, as it is holdenin 27H. 8, 2. But 
the whottE Court was of opinion , that the Executors were not named 
in the Will for fuch a purpoſe. -viz. to take the ten pound; For they 
faid, It is requiſite that there be an expreſs naming who ſhall rake the 
ren _ otherwiſe the Bond is ſaved, and not forfeited. And Cook 
put t is Caſe, If I be bounden to pay ten pound to the Aſsignee of theO- 
bligez,and his Aſlignee makes an Executor,and dieth,the Executor ſhall 
not have the ten pound. Burt if I be bounden to pay ten pound to the 
Obligez; or his Aſsignzes, therethe Executor ſhall have it , becauſe 
it wasa duty in the Obligee himſelf ; the ſame Law, if I be bound x 
enfeoffe 
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enfeoffe your Aſsignees , &c. Wherefore. it, it was adjudged... for 
the Defendant. ; 


Trinit. 10. Jacobi, in the-( ommon Pleas. 
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T was moved, and afterwards reſolved in the Caſe of a Prohi- 
bition, prayed to the Court of Admiraſty, That if a Pirat- ta- 
keth goods upon the Sea, and ſelleth them ; that the property of 
them 1s changed no more, then if a theife upon the Land ſteales 
them, and ſell=th them. And in this Caſe it appeared by the Libel! 
That bgna piratica fnerint infra Portam Argier ſuper alrum mare. And 
for that cauſea Prohibition was denied, becauſe Argier being a forrain 
Port, the Conrt could not take notice whether there were ſich a 
place of the Sea called the Port, or whether it were within the 
Land, or not: Afterwards upon the mediation of the Juſtices, 
the parties agreed to try the cauſe in the G«i/d-hall in Londoy, before 
the Lord Chiefe Juſtice Cook. 


Trinit 10. Jacobi, in the Common Pleas. 


276. Sir FRANCIS FORTESCUu'E, | 
and Coare's Cale. 


'2Pon-an Evidence in an Ejeft:one firme betwixt the: Plaintiffe 
and Defendant , The'Court would not ſuffer Depoſitions of 
witneſſes taken in the Court of nn or -Exchequer, to. be gi- 
ven in Evidence, unleſſe affidavi: be made, that the witneſſes who 
depoſed were dead. And Cook Chiefe Juſtice ſaid (»uto contradi- 
cents) That it is a principall Challenge to a Jurour, That he was 
an Arbitrator before in the ſame caſe, becauſe it is intended; that he 
will incline to that partie to which he inclined before : bur contrary 
is it of a Commiſſioner, becauſe he is ele&ed indifferent. And it was 
alſo ſaid in this Caſe, That one who had been Solicitor in the 
Cauſe, is not a fit perſon to be a Commiliioner in the ſame Cauſe. 


4 Cc T rinit, 
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Arker Serjeant; in Arreſt of Judgement, moved , That the Ye. 
B nire facias did vary from the Roll in the Plaintiffs name; for 
the Roll was*Perer Percy, and the Yemire facias, Fohn Percy, and 
the poſtea was according to the Roll, which was his true name. 
The Court doubted whether it: might be amended, or whether it 
ſhould be accounted as if no Yenire ferias. had iſſued, becauſe it 
is detwixt other parties. But it was holden, That in caſe no Vexire 
facias iſſueth, the ſame is holpen by the Statute of going and in 
this caſe it is in effe& as if no Yenrre facias had iſſued forth ; and 
ſo it was adjudged. And Cook Chiefe Juſtice ſaid, that if there be 
no Venire facias, nor habeas Corpors, yet if the Sheriffe do return 
a Jury, the ſame is helped by the Statute of Feofailes. Warburton 
Juſtice contrary, vide C, 5. part Biſhops caſe. And Hurrs Serjeant 
vouched 7 ne, 3 farelh, Rot. 987. in the Exchequer , Hertnden 
and Taylors caſe to be adjudged as this Caſe is. 


Trmit. 10. Jacobi, in the ( ommon Pleas. 


278 Brown's Caſe. 


JT” was holden by the whole Court in this caſe, That-if a man hath 
a Modus Decimands for Hay in Black-acre; and he ſoweth the 
ſaid acre ſeven years together with corn, that the ſame doth not 
deſtroy the Modus Decrmand: , but the ſame ſhall continue when 
it is again made into-hay. And when it is ſowed with corn, the Par- 
fon ſhall haverithe inkind ; and when the ſame is hay, the Vicas 
ſhalt have the tithe hay, if he be endowed of hay. 


Y CS 


4 


Trinit. 10. Facobi, in the (ommon Pleas. 


279. © JaMES and RaTtCLiexy's Caſe. 
F* Debt-upon a Bond to perform fach an agreement, The Defen- 
dant pleaded 20d nulla fuit conclufi-five agreeamentum : The 
Plaintiff ſaid, 2uod fuit rals concluſio & agreeamentum, & de hoc po= 
nit (e ſuper patriam. The Court held the ſame was no good ifſue, be- 
cauſe a Negative and an Affirmative. 


Trint, 
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Trinit.to. Jacobi, in the Common Pleas. 


290 WernyznxelL and Gre nx's Caſc. 

T was faid by the Pronothories, That if a Nihi4 dicit be entred in 

Trinity Term, and a Writ of Enquiry of Damages iſſueth the 

ſame Term, that there needs not any continuance ; but if it be in a- 

nother Term, it is otherwiſe. The Court ſaid, If it were not the courſe 

of the Court, they would not allow of it ; but they would not alter 

the courſe of the Court : the words of continuance were, 2#ia vice= 
comes non miſit brev. 


CS 
_— 
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281 Paxxor and KzzLitz's Caſe. 

| Man levied a Fine unto the uſe of himſelf for life, the remainder 

in tail, &c. with power reſerved to the Conuſor to make Lea- 
ſes for eighty years in Poſſeſsion or Reverſion, if A.B. and C. did ſo 
ay live,reſerving the ancient rent; afterwards he granted the Re- 
verſion for eighty years, reſerving the ancient rent : The queſtion 
was, Whether he had purſued his Authority, becauſe by the meaning 
of the Proviſo a Power was, That the Conufor ſhould have the rent 
preſently,or when the Term did begin. But the opinion of the Court 
was, That he had done lefſe then by theProviſo he might have done, 
for this Grant of the Reverſion doth expire with the particular eſtates 
for life. Bat ifhe had made a Leaſe to begin after the death of the Te- 
nants for life, the ſame had been more then this grant of the Reverſt- 
on. And {ook chief Juſtice ſaid, That the Grantor may preſently have 
an Action of debt againſt the Grantee of the Reverſion for the rent. 
But becauſe it was not averred that any ofthe Ceſtzy que viei were a- 
live at thetime when the Grantor did diſtrain for therent , Judge- 
ment in the principall caſe was reſpited. 


oh O———— 


Trinit. 10. Jacobi, in the Common Pleas. 


282 
"Pon the Statute of DR this Caſe was moved to the 
Court, fa Bankrupt be endebred unto one in Twenty Pounds 
QCE I an 
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and -to-another in Ten Pounds ; and he hath a Debt due to him by 
Bond of Twenty-Pounds ; Whether the Commiſsioners may aſsigne 
this Bond to thetwo-Creditors jointly ;. or whether they muſt di- 
vide it,and aſsigne Twenty Marks to the one, and Twenty Marks to 
the other. And the Court was of opinion, That it was ſo to be di- 
vided as the words of the Statute are, viz, to every Creditor a por- 
rion,rate and rate like, &c. ' And then it was moved, ., How they 
mightfue the Bond, whether they might joine in the Suit or. not ? 
ad quod non fruit reſponſum by (ook. Warburton Juſtice ſaid, That 
when part of the Bond is afs;gned to one, and part to another, that 
now the A& of Parliament doth operate upon it,.:and therefore 
they ſhall ſue ſeverally ; for he ſaid, That by:the cuſtome of Lendor, 
part of a debt might be attached : And therefore he conceived part 
might be ſued for. 


Trinit.10. Jacobi, In the Common Pleas. 
283 SpRAT and NicHoLsSoN's Cafe. 


Prat Sub-Deacon of Exeter, did libel in the Spiritual Court a- 
Sainſt Nichelſon Parſon of A.pro annuals penſione,of Thirty Pound, 
iſſuing out'of the Parſonage of A. andin his Libel ſhewed, How 
' that tam per realem compoſutionem, quan per amtiquam &. laudabilem 
conſuetwdinem, ipſe & predeceſſores ſuit habuerunt & habere conſueve- 
runtprediltam annualem row 4 out of his Parſonage of .A. Dod- 
deridge Setjeant moved for a Prohibition in this Caſe, becauſe he de- 
mands the faid Penſion upon Temporall grounds ; viz: preſcription 
and reall compofition. * But Cook, Chief Juſtice, and the 'other Juſti- 
ces were of opinion,That in this Caſe no Prohibition ſhould be gran- 
ted ; for they ſaid, That the party had EleRionto ſue for the-ſame 
in the Spirituall Court, or at the common Law, becauſe both the 
parties were Spirituall perſons; . but if the Parſon' had been made 
a party to the Suit, then'a Prohibition ſhould have been granted ; 
Vide Fitz. Nat. Brev.51.5. acc. And thef further ſaid, That if the 
party ſueth once at the common Law for the ſaid Penſion ; that ifhe 
afterwards fue in the Spirituall Court for the ſame, that a Prohibiti- 
en will lie, becauſe by the firſt Suit he hath determinedhis EleRtion. 
And Cookcited 22. E. 4. 24. where the Parſon brought an Action 
of Treſpaſs againſt the Vicar for taking of Under-Woods, and each 
of them claimed the Tithes of the Under-Woods by preſcription to 
detong unto him ; and in that Caſe, becauſethe right of. the Tithes 
came 1n queſtion , andthe perſons were both. of them anne <> 
Ons, 
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ſons, and capable to ſue in the Spirituall -Court 51 the: Temporal: 
Court was oufted of Juriſdiction. - But le ſaidy/Thatifan iſſue: be; 
joined, whether a Chappel be Donative or -Preſencative; :the ſame: 
ſhall be tryed by a Jury at the common Law. And in-this caſe ic was 
ſaid by the Juſtices, That the Statute of 34. H.-8; doth authorize 
Spiritual perſons to ſue Lay-men for Penſions in the Spiritual Courts; 
but yet they ſaid; That it was refolved by all the Jnkoas in Sir- An- 
thony Ropers caſe, That ſuch Spiritual perſons could not ſue before 
the High Commiſsioners for ſuch Penſions ; for that Suits there muſt 
be for enormious Offences only: And.in the principall caſe the Pro- 
hibition was denyed. 


Ce — 


Trinit. 10. Jacobi, in the Common Pleas. 
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woopand Gor's Caſe. 

| Craps and Gots by Deed indented, did bargain and ſell Weſton 

Park, being three hundred Acres of Lands, unto Sir Baptiſt Hix, 
at Eleven Pound for every Acre, which did amount in the whole to 
Two thouſand five hundred and thirty Pounds: and in the beginning 
of the Indenture of Bargain and Sale, it was agreed betwixt the par- 
ties, That the ſaid Park, being much of it Wood-land, ſhould be 
meafured by a Pole of eighteen foot and a halfe. And further it was 
covenanted, That Fleerwood and Gots ſhould appoint one Meaſurer, 
and Sir Baptiſt Hixe another, who ſhould meaſure the ſaid Park ; 
and if upon the meaſuring it did exceed the number of Acres men- 
tioned in the Indenture of Sale ; that then S. Bapriſt Hixe ſhould pay 
to them acording to the hp 7 ye of 11 |. for every Acre ; and if it 
wanted of the Acres in the deed, that then Fleer* and Gets ſhould pay 
back to S. Baptiſt the ſurpluſage of the mony according to the pro- 
portion of 11.1. forevery Acre. And upon this Indencure Sir Bapri/* 
Hzxec brought an Action of Covenant againſt Fleerwood and Gors,and 
aſſigned a Breach,that upon the meaſuring of it,it wanted of the A- 
cres mentioned in the Deed 70 Acres: And upon the Declaration,the 
Defendants did demurre in Law; and the cauſe of the-Demurrer was, 
becauſe the Plaintiff did not ſhew by what meaſure it was meaſured. 
And therefore Sherley Serjeant, who ys of Councel with the De- 
fendants,faid, that although it was agreed in the beginning of the 
Deed.that the meaſure ſhould be made by a Pole of 18 teer and a half: 
Yet when they come to the covenants, there it is not ſpoken of any 
meaſure at all ; and therefore ( he ſaid ) it ſhall be taken to be ſuch 
A 


198 Sir Henry Lea and Henry Leas Caſe. 
1 meaſure which'the © Statiite concerning the-meaſuring of Lands 
ſpeaks of, Viz. 4 meſure! of ſixteen foor and" a half to the Pole, 
and' he faid, that 'by firch meaſure there did'not' want any of the ſaid 
three hundred' Acres mentioned in the Deed. Doaderidge Serjeant ' 
contrary for the Plaintiff, and he layed this for a ground : That 
if a cettainity doth'once appeare in a Deed,8 afterwards in the ſame 
Deed it is fpoken' indefinitely , the ſame ſhall be referred to the firſt 
certainty, and to that purpoſe he vouched the caſe in Dyer : Lands 
were given by a Deed to a man, & heredibus maſculw ; and after- 
wards in the ſame Indenture'it appeared, that it was heredibus maſ- 
cults de Corpore , and therefore it was holden bur an eſtate in tail, 
becauſe the firſt words were indefinite , and the later words were 
certain , by which his intent did appeare to paſsbutan eftate in tail. 
He" alſo cited 4. E. 4. 29. 8. The words of an Obligation were 
Noverint univerſs per preſentes , me 1. S. tevers, &c. W. B. in ten 
pound ſolvendam eidem I. And it was holden by the whole Court, 
that the ſame did not make the Bond to be void, becauſe ir appeared 
by the promiſes of the Bond, to. whom the mony was in Law to be 
paid, and the intent ſo appearing , the Plainriff might declare of a 
{olvendum to himſelf; and the word (1) fhould be ſurpluſage. 
And 22. E. 4. 9. A. B. The Abbot of Selbyer caſe : Where the 
Abbot of Selby did grant annualem penſionem tO B. ad rogatum I. E. 
ilam ſcilicet quam 1, E. habnit ad terminam vite ſue , ſolvendum 
wonſque fibs, &c. de bineficio proviſum fuerit , and it was holden by 
his whole Court in a Writ of annuity brought, chat [" £67 Jdid 
referre'to B. the grantee, and notto 7. E. And Cook Chief Juſtice 
faid\, that the original Contra doth leade the meaſure in this 
Caſe ; and to that purpoſe he cited Kiddwelties caſe in the Cam- 
mentaries, where a Leaſe was made rendring Rent at Mich. at'D, 
and if it were behind by a month after demand, that the Leffor mighe 
reenter; the-demand muſt be art the firſt place, which isin that caſe 
alledped to be certain: viz. at D. The caſe was adjorned. 


— — a 
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= Henry Lea was conA9iitted to the Fleet, for the diſobeying 
of a Decree made in the Court of Requeſts : and having Suits 
depending in the Court of Common Pleas, he prayed a Writ of 
habeas (rpms , which was granted ; and upon the return of the 
Writ, the cauſe of his Commitment appeared to be for a contempt 


for 
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for not performing of the ſaid Decree, and no other cauſe appeared 
in the return : and the Court were of opinion, that they could not 
deliver him , becauſe that no cauſe appeared inthe return to wat- 
rant their delivery of him : And the Court faid, that. if the 
return be falſe, yet they cannot deliver the party ; Burt the party 
may have his Action of falſe Impriſonment , if the Impriſonment be 
not Lawfull : But then it was ſhewed by Monntagae Serjeant to the 
Court , that the Decree was made in the Court of Requeſts upon a 
Bill containing this matter, viz. That Henry Lea pretending Title 
unto Lands which Sir Hexwry Lea held by deſcent from his Unkle 
Sir Henry Lea ; ſhewed his Title to the Kings Majeſtie , and there- 
upon the King upon the Petition-of Heary Lea , ſends for Sir Henry 
Lea , and had ſpeech with him , that he would give unto the ſaid 
Henry Lea ſome recompence for his Title which he pretended to 
have to the ſaid Lands : And that thereupon the ſaid Sir Henry 
Lea, at the inſtance of the Kings Majeſtie , did promiſe the King, 
that if the ſaid Henry Lea would not moleſt him for any of the ſaid 
Lands, which he had by deſcent from his ſaid Unkle ; that then he 
the ſaid Sir Hewry Lea would give unto the ſaid Henry Lea two 
hundred pound per Annum : And for not performance of this pro- 
miſe made to the King, Henry Lea Exhibited his Bill in the 
Court of Requeſts, upon which the faid Decree was grounded : 
The ſaid Sir Henry Lea anſwered, that he did not know of any ſuch 
promiſe he made to the Kings Majeſtie; and pleaded to the Jurif- 
dition of the Court : But upon a Certificate made by the Kin 
Majeſtie,that he made ſuch a promiſe unto him,theCourrt of Re _ 
made the aid Decree, which Certificate was mentioned in the body 
of the ſaid Decree: And Mowntegwe prayed, that becauſe it appeared 
that the ſaid Henry Lea had remedy by way of Action upon the 
caſe at the common Law, upon the faid promiſe, That this Court 
would grant a Prohibition in this caſe unto the Court of Requeſts , 
and deliver the party from his Impriſonment. But the Court ſaid, 
that they would adviſe of the Caſe, becauſe they never had heard of 
the like cafe. But Cook Chief Juſtice adviſed Sir Henry Lea to agree 
the matter betwixt Him, and his Kinſman Hexry Lea; For he ſaid, 
that he had learned a Rule in his youth, which was this, viz. 
Cum pave lultare dubium , cum Principe ſtultum eſt ; 
Cum puero pena ; cum Muliere pudor. 


Trinit. 10. Jacobi, in the Common Pleas. 
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"N Arven libelled againſt Pym for a Seat in the Church before the 
G Biſhop of E xezer,in the ſpiritual Court there ; which by Appeal 


Was 
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was removed into the Court of Arches; And the Defendant did ſur- 
miſe in the Court of Common Pleas, That he and his Anceſtors have 
uſed time out of mind, &c. to have an Ifle with a ſeat in the ſaid 
Church ,for himſelf and his family;and thereupon prayed a Prohibiti- 
on. Bur becauſe it did appear upon Examination of the party himſelf, 
That the Pariſh have alwayes uſed to repair the ſaid Iſle and ſear, 
the Court would not grant a Prohibition in this caſe, for that proves 
that his Anceſtors were not the Founders of the ſaid Iſle and Seat ; 
Alſo another man hath alwayes uſed to ſit with him in the ſame ſear, 
which alfo proves that it doth not belong to him alone. Cook chief Ju- 
ſtice ſaid, That ifa Gentleman with the aſſent ofthe Ordinary, hath 
built an Iſle j#xta Ecclefram, for to ſet convenient Seats for him and 
his family,and hath alwayes repaired the ſame at his own coſts and 
charges ; In ſuch-caſe, if the Ordinary place another man with the 
Founder, without his conſent, in the ſame Seat, thar he may have his 
Acton upon the Caſe againit the Ordinary : And if he be implea- 
ded in the ſpirituall Court for ſach Seat, that a Prohibition will lie : 
And he ſaid, That the Heydons in Norfolk have built ſuch an Ifle 
next to the Church, and iced convenient Seats there for them, and 
their family. But he ſaid, That if a man with the aſſent of the Ordi- 
nary, ſet up a Seat in »avs Eccleſie for himſelfe, and another man 
dork pull up the ſame, or defaceth it, 7 _—_ vi & armis Will not 
lie againſt Og becauſe the Freehold 1s in the Parſon; and he hath 
no remedy for the ſame, but to ſue the party in the Eccleſiaſtical 
Court. And 9. E.4.14. the Dame Wiches Caſe was vouched, where 
ſhe brought an Action of Treſpaſſe againſt the Parſon, for takin 
away her Husbands Coat-armour, which was fixed to the Church 
at his Funerall, and it was adjudged that the Action would lie; and 
ſo will an Action in ſuch caſe — by the heir. And Cook ſaid, 
Thiar the Ordinary hath the onely diſpoſing of Seats in the Body of 
the Church'; with which agrees the opinion of Haſſey, in 8. - $a 
And if the Ordinary long time paſt hath granted to a man and his 
heirs ſuch Seat, and heand his heirs have uſed to repair the ſaid 
_ Seat: If another will libell againſt him in the Spiritual Court for 
the ſame Seat, heſhal] have a Prohibition. And he ſaid, That he 
; had ſeen a Judgement in 6. E.6. That if Executors lay a Grave 
Stone upon the Teltator in.the Church, or ſet up his Coat-armour 
in the Church; If the Parſon or Vicar doth remove them, or carry 
them away. that they, or the heir, may have their Aion upon the 
. Caſe againſt the Parſon or Vicar. Note, in the principall, no Pro- 
hibition for the reaſons before. 


Trixnit. 
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. Trinit. 10. Jacobi, m'the (Common Pleas. 
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\ - v 02 C1JOTT | 
Ti Archbiſhop of Tork and DoRor 1ngram, brought and exhi- 
bired a Bill in the Exchequer at Tork, upon an Obligation of ſeven 
hundred pound, and declared in their Bil},. mm the .nature of an Action 
of Debt brought at the common Law* which matter being ſhewed un- 
to the Court, of Common Plegs Þ Sedgwick, the Defendant, there ; A 
Prohibition was awarded co the Archbi oye and” to the fait Court. at 
York, And Cook chief Juſtice gave the reaſons, wherefore the Court. 
granted the Prohibition.. 1. He ſaid, becauſe the matter was meerly'de- 
inable at che common Law : and therefore ought to þe proceeded in” 
according to the courſe of the common << Alchough che. King, 
bach granted co che LordPreſident, and the Councel of Tork,t0, 
of all perſodall ARons, yet (be faid) cheycannot alterthe form of the 
proceedings. Fox as 6.H,7.5. is, The King by his Grant cannot make 
that inquirable in a Leet, which was not inquirable there by the Law ; 
nor a Leet to, be of; other. nature, then it. was, at, che. .common; Law. 
And in 11. H.4. it is holden, That the Pope, nor any other perſon'can 
change the common Law; -without—a Parhament- And-Coo&-vouched 
aRecord in 8. H. 4. That the King granted. to both the Univerſities, 
that they ſhould hold plea gfall.Cauſes 'ariſing within the Univerſities, 
according to the courſe of the Civil Law; and all the Judges of Eng- 
land werethen of opinion, That z}at-grant was not good, becauſe the 
King, could get by his Grapt-altet. the Law gf the Land ; with which 
caſe agrees 37. H.6. 26. 2: E.4, 16. atid'7, H.7. But at this day, by a 
po AR of Parliament, made 13. E/;z. not printed. The Unjyer- 
Ities have now power to proceed and judge according to the Civil Law. 
3. He ſaid, That the Oath of Judges, is, viz. You Thall do and pro- 
cure the profit of the King, and his Crown,-in all things wherein you 
may reaſonably effe&t and do the ſame, And he ſaid, Thatupon every 
Judgement upon debt of forty | ap the King was' to have ten ſhil- 
lings paid tothe Hamper, and it the debt were more, then more. But 
he ſaid, by this manner of proceeding by Egvs/> Bill, the King ſhould 
loſe his Fine. 4. He ſaid, That if it was againſt the Statute of Mag- 
u4 Charta, © Viz. Nec ſuper enum: 1bimws;," nep: fuper: [enum Witte 
miſe per legale judicinm ard ſumorum, vel. ger lege terre. And t 
Law of the Land, is, That matters of fa&t ſhall be tried by verdidtiof 
twelve men ; but by their proceedings by 'Eng/i/4 Bill, the partie ſhould 
be examined upon his oath ;, And it is a Rule in Law, . That Nemo.ce- 
nernr ſeipſum prodere : And. alſy! he LD :\Fhat upon their Judgement 
VO i there, 
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there, no Writ -of Error lyeth : ſo, as the SubjeR ſhould by ſuch means 
be deprived of his Birth-right. 5.Jt was ſaid by all the Juſtices,with which 
the Juſtices ofthe King's Bench did'agree; That fuch.proceedings were 
=_ And the Lord Chancellor of England would have caſt fuch a 
Bill-aut. of tha. Court. of Chancert eo And they 99wſed the Court of 
York, ſo to do: anda Prohibition was awarded accordingly. 


ad —_ 


Trinit. 10. facobi, in the Commont Pleas. - 
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ryQ Hmtchinfon kibelled in the Spirituall Cours, againft'one of 
his Pariſhioners for Tithes; The Defendanr there ſhewred, that the 
Door came to the ang oe Symouay and Corruption:' And wpon 
ſappeftion thereof 'made inthe Comitibn,Peas, propes a- Ptahibinon. 
Doctor Hutchinſon altedged- thar- ho had his partion,-and pleaded the 
ſame in the Spiritualt Court.” &nd notwithſtanding that; the' Court 
granted'z Prohibition, becanſe the Pardon'doch tor make the Church 


to be pena, bnt- maketh the offence” onety difpaniſhable:" But! in fact 
caſe, If the King doth preſent, his prefenteeſhall have the-Tirhes, * ' 
, 2 7 T8131 | R049 1.5 1:1 14 ba 
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Trinit. 10. Jacabi, in the Common Pleas. 
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Ni by Cook, ChiefJuftice, that theſe words, viz. Th6u wouldeſt 
have taken my purſe from me on the high way,are not aRiavable; 
BuWThou haſt raken my mon and Iwill carry thee before a Juſtice, 
lay felonyto.thy chatge, are aCtionable. | | + Bi 


——————_ 
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Mich.1 1. Jacobi, in the Common Pleas. 
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"Nan Action apyn the Cafe upon an Aſſnmpfhr broupht 294i 
I Defendant , Fhe Plaintiffe Setuoed : ndb .. Dy 
who was the Defendants Hysband, was indebted unto the Plaintifle 
eight pound ten ſhillings for beer ;- and that he died, and that after-his 
death the Plaintiff demanded the ſaid mony of the Defendant his wife » 
aud ſhe, in conſideration that he would ſerve her withbeer, promiſed 


Se that 


Norton and Lyfter's Caſe. 203 


that ſhe wonld pap aunty che-faid Plaintiff erght pound fen ſhilkings; and 
for the re{tof che ;, at ſuch a day —_— And the Plaintiffe did” t- 
yerr, That he did ſelf and deliver 20 her Beer, and gave het dayifor the 
paymentof the other money, as ad for the Beer delivered unto her ; 
and that atthe day ſhe did not pay the: Money. - Cook nnd all the other. 
Juſtices agreed, Thatthe Aﬀtionwould welb lie, and that it was a 

Aſſumpſit, and a good confideration; fortbey ſaid, ' Thar 'the Fur 
rance-of the money is a good conſideration of it felfe ; and ichey faid, 
Thar in every Afſumplic he who makes the promiſe ougherp have bene- 
fit thereby ; andrbevorher is co laſtain fome boiſe; And jadpement was 
given forthe Ptaintiff. TY 


3 
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Mich. 1 1 Jacobi, in the Common Pleas. 
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the Cafe of z Prohibition, the Caſe 'wvkhs this, Queen Eiizaheth 
was ſeifed of the Manor of Nammington,which did extentbinto four 
Pariſhes, viz. Srangyave and three other.” And the Plaintiff ſhewed, 
Thar he was ſeifed ofthree Cloſesin Staxgrave;; and preſcribed, That 
the ſaid Queen, 'and/allithoſe whoſe Bithce be hath in che ſail Cloſes, 
had a'Aokw treimnandi for the ſaid three' Cloſes, and forall the De- 
meanes'of the Taid Manor in' Stanprave. And wherher the Y7wire faci- 
# ſhould de de parochin de! Srangrave,or of the Manor, was the quettion. 
And it was reſolved byrhe whole Court, Thar, the Yi/ze ſhould be of 
the Pariſh of Sramgpruave-and not of: the- Mangr./ ' And the Difference 
was taken, whenoneclaines aoything which poes unto the whole\Ma- 
nor, -gndwyhen' only to parceF fiir; - ftor1n the one Caſe the Yiſze ſhall 
be of the Manor, in the other nor; /Vide.g. Eliz. Dyer.ar. But it was 
faid, Thar in this Caſe the "Mozzs didextend only to things in Sram- 
rave; and therefore the Y#ſn»ſhould be of Srangrave only. Nichols 
Juſtice ſaid, That atrhough the Pariſh be a Town,” and of one name, 
yet the Yi/ne ſhall be from'the Parifh, [to which the Court agreed. 
And in' the principall Caſe, che Pleading was, Thatthe Manor was 5» 
Parechia; and the Modus alledged to be in Parcchis, and the Prohidi- 
tion de P arochia ; and therefore the Yenirefaciat ought ro be de Pare- 
chra, "and not dv Manerio,or de Ville; m_ ;emed 4. E. 4. and 23. E.4. 
that in Treſpaſs de Paroebia% a good addition, for it ſhall not bein» 
tended, that there are two Towns in one Pariſh : Andit was faid by 
the Court in this Caſe, That before the Statute of 2. E. 6. all Prohibi- 
tions to the Spirituall Court were quia /ecuru eſt de Laico feodo: for 
when a man had a odas dicimanai, = Corn and other things were 
Da 2 lay 
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104 Leighton againſt Green and Garret. 
lay things,” Then it was moved-by aStrjeant at:Bar, -That at the (Af- 
fizes:where theitryall ofthe: MHndne: deriimavde was, one of the prin- 


.cipal;:Panel did appear:oply.upon'the Yenirefacidf; 'and the quettion 


was, If in ſuch Caſe a.rales might be awarded de circymſtantibus, And 
it was holden by the Court, that ſuch 24/e- might be well awarded ;' and 


. 0. E/iz;:Dyrr vouchedit6: prove the ſame. - It was' allo: ſaid by 'the 
Court, -That at the common Law (if not in appeal) eliees/primight: be 


of odd twmaber, as quingque tales; 0r' novem tales.; but:now!ince, the 
Statute of 35. H. 8. the taler may be even or odd; as pleaſeth: the par- 
ty- / Bnt.it was adjudged in- this Caſe, That in no Caſe where a triall is 
at the Bar, ſhall any T ales de circumſtantibus be awarded.-, And fo, are 
all the Preſidents. 


—— 
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a—_— ter in ;Admibiſtrator , doradie! ev#erd «ture 0&f.S;/Ohd 


-& 94ibell in-che Courtof Admiralcy againſt the [Defendants ; ard 
ſhewed in the Libel,That&here:were Covenants made -betwixt them by 
a Chaxter party, they being-Qwners: of the: Ship called che M4 and 
Ih of gary that the: Defeadiiits ſhould: vietuall. the ſaid Ship ;for;'a 
-Mayage into Debmark; ind that: che Ship ſhould be ſtaunch and without 
-leak.. : And ſhewted inhis Libel, that the Shi being upon the,Seas did 
fpring@ kak,by reaſon of which thePlaintiff lid-lo e a great part. of rhe 
Freight of the ſaid -Ship,: conſiſting in divers Commodinzes, viz. Coney 
skinse ©. The Defendantpleaded; -T hat the Coyenants were made; inf 
Potrwm as Lynn: Andjurther pleatied;: That the Plaintiffe had before 
'that time broughtan Action of Covenants againk the ſame-Defendant, 
-upon the ſame-Deed, in which Action the Platortiffe wasNon-ſuit'; and 
it. was adjudged, Thit.itwas a good Plea in Bar;, and thereupon a Pro- 
hibition was awarded to the-Court,of Admiralty.: Gone Chief Juſtice in 
this Caſe ſaid] :Thatchatter party, :eft chartii partite, :and is all) ons; in 
theCivitLaw, as an'Indenture is m the Common Law;, And -in; this 
Caſeit was adjudged, [That the Trialt ſhould be there where the con- 
trac, was made , and ſo.was.it adjudged in Conſtantine and-Gyuns Caſe. 
Where the! Orginalb AQ was -in- E ng/avd;; and: the, ſubſequent matter 
upon theSea, the Tryallſball be wherethe Qriginall AR ig done.And ſo 
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"Ir Henry:;owntags the Kings Serjeant did informe the Lords in the 
-xJ Stat-Chamber, How that. the Defendants had conſpired and pra- 
ciſed Hfalirioſe to draw the Plaintiffs life in queſtion, being a man of 
One thouſand Pounds per annvw,and otherwiſe very rich. The Caſe was 
ſhortly thus; ;Baſrer the Defendant'was Tenant unto the Plaintiffe of a 
houſe in R; an Kent, rendring a Rent; . the rent was behind, and the 
Plaintiff demanded his Rent of him; the Defendant tofd him, Thar he 
,was not able to ſatisfie him the Rent, buthe promiſed to give: unto the 
Plaintiffe allhis Goods in ſatisfa&ion of the Rent, or ſo many of them 
as ſhould counteryaile the Rent ; and it was agreed betwixt the Plaintiff 
andthe Defendant Baſser,that the Goods ſhould be appriſed' by two 
,men, which; was done accordingly.and the Plaintiff came to theDefen- 
dants houſe at-the time the.ſaid Goods were appriſed, but itwas depo- 
ſed and proved,did not go out of the room where the appriſement was 
made at the time he was in the ſaid houſe, which was the ro of May 7. 
Zacobs ar. Afterwards the Defendants,Reigno/d; (being an Atturny at 
Law) and: Raſ*er'did'cqnſpire to accuſe the Plainciffe, becauſe that when 
he came to; the-Defendant'Baſzers houſe at the time of the appriſing 
of the ſaid - Goods, - that. the Plaintiffe went up into an upper 
Chamber in the ſaid houſe, and broke up a Cheſt, and; out of the fame 
took a Gold Ring, 10,5. in Money, and' the Defendant Baſrets Leaſe 
of his houſe, pos $4 brought the Plaintiff before divers Juſti- 
ces of the Peace, who upon Examination of the matter, found no ground 
-of ſuſpicion againſt the Plaintiff, and therefore they did nor bind him 
over tothe Seſsions to'anſwer the ſame Accuſation. After this the De- 
fendants made feverall motions to the Plaintiff that he would give unto 
them 300 !.:and ſo. he ſhould be acquitted, and there ſhould be no pro- 
.ceeding againſt hiov; and becauſe the Plaintiffe refuſed ſo to. do, tliey 
rold 7m divers Courtiers had begged his Eſtate of the King, and 
that the ame was granted unto them; whien as in truth, there was not 
anything moved to any Courtier of any ſuch matter, but all this was 
faid in a thew.only, | to the end they might get great ſuns ef mony from 
kim. And in that matzer'they layed the ſrandall upon. S, Rob, 'Car then 
Viſcount Rochefter,, that he was made privy to it, who theh was the 
Kings Maj. great Favorite. And when all chis could not prevail to gain 
any Compolition from the Plaintiff_the Defendants did prefer a Bill of 
Indiament at the Aſlizes in Kent againſt the Plaintiff ; and there,upon 


Evidence given-unto the Grand Jury, they found an* 1gnoramns up- 
on 
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266 Miller ap ainftReignolds & Baſſet, 


on the Bill; and divers. other plots and diviſes were contrived by the 
Defendants,& all. tothe end,the Plaintiff might loſe his life & his eſtate. 
And..this. matter. pau to Sentence before the Lords, and the Bill 
prayed-in eyery point. and circumſtance, as well by the confeſſion of 
the Defendarits themſelves, as by diyers writings, depoſitions of wit- 
neffes, and letters read and ſhewed in open Court ; and it was ſaid by 
the whole Court of Lords, in this cate, that this was a very great 
offence, and an offenice in Capite ; and that if ſuch praRtices ſhoald be 
ſuffered and go unpuniftied , that no mans life was in ſafery, but in 
contittual jeopardy : And thetefore in this caſe, ir was ſaid , that 
pregnant [294 uy had beeu'ſufficient ro have acquiced the Phain- 
tiff; bur here rhe caſe was very fdetr , becauſe the matrer was confeſſed 
by th+ parties Defendants themſelves. And inthis-caſe, Cook Chief 


Jultice,: nc v7 Lord Chancellbur ſaid, that a confpiracy ought nor wo 
onely falſe, 


but walirso/> contrived, otherwiſe it will not be a con- 
ſpiracy, and ſuch malice ought to _ For if a-pvor Man tra- 
velling upon the TY & robbed by another Man, and he knows 
not the party, if afterwards he do accufe ſuch a one of the Robbery, 
and the party accaſed be found not 'Guilry ; he ſhall not have an 
Acion of conſpiracy againſt the accuſer ; for atthoagh he was falſly 
accuſed , yet he was not malitiouſly accufed; and it might be , that he 
rook him to be the Offender, becauſe he was like unto him who rob- 
bed him. Secondly; It. was faid by them , 'theobythe Law, no Man 
may Begg. the Lands or Gvods'of another man wpon fuch an accuſa- 
tion, antfhe par be convidt ofthe fat; ' and that for divers cauſes. 
1. Becauſe before convittion the King Kath not an Intereſt in themgfor, 
the goods are hot forfeit. Ant 2. Beranſe the party till his conviction, 
ought to have his gbods'to maintain himſelf with chem. And 3. !Bo- 
cauſe 'the Noown cannor be Teifed upon For the Kings uſe beforecon- 
viction, although they 'miy be- prit in falva cuſtodian; | and: therefore 
they ſaid,chat this was a yy great lander whichthe Defendants 
upon, the Lord. Viſcount Rocheſter , viz. that he had begged the 
Plaintiffs g60ds of rhe King before he'was convicted ; and it was faid, 
that if ſuch goods ſhoald be begged before conviction of the-party, 
hat the ſame wonld be a main canfe,; that the Jary will not find the 
ndiQtment agairift the 'party,when they ate ſure his Lands, goods and 
other eſtate ſhall be in anorhers perſon, and ſo by conſequence ſhould 
be a great cauſe that the King might be defrauded of the forfeiture of 
the goods of Fellons *' nd farther,it would'be a great cauſe of Rebet- 
lion, if ſuch Lands and goods ſhould be faſed upon: and given away 
before conviRtion of the party accuſed. And asthe Lord Chancellour 
Jaid, the ſame was the cauſe of the. great Rebellion inthe time-of ;King 
Henry the ſixth, becauſe the goods of divers were given away to other 
, men before the” parties were conviRted : And Cook ſaid, that it ap- 
peareth 


(ookes Caſe... WARY; 2AC7 


peareth,thatthis was not onely a ſcahdal of divers Gentlemen of Wor- 
thip whom the Defendants had abuſed inthis thing, But even of the 
King himſelf: And it was not onely [cazde/am Magnatum : Brit ſean 
dalum Magiftr. Magvatum : And he faid , that it appears int Brireoy, 
thatif a Rebel or bale fellow do ſtrike a Man'of Dignity, that he ſhall 
loſe his right hand : & fortseri, in ſuch caſt when they defame and ſean- 
dalize them by ſuch impudent prattices , that they be grievouſly 
puniſhed : And it ſhould be a very unhappy eftate to be a Rich-Man, 
if ſuch Offences ſhould not ſeverely be puniſhed,c5 mls delifts propter 
inopiam. The Sentence againft the ſaid Defendants was this : Reigno/ds 
being an Attorney to be degraded, caſt oyer the Common Pleas Barre, 
and both the Defendants to loſe their Eares ; to be marked in the Face 
with a C. for Confpirators , to ſtand npon the Pillory with Papers of 
there Offences, to be Whipped, and each of rhem fined ro-the King in 
goo. pound:- and according to this Sentence, Reignolds chefime Mech. 
Term was: caft- over the mon Pleas Barre by the Cryers of the 
Court ; and the' other part of the Sentente executed on them borh. 


Mich. 1 1. Jacobi, in the Common Pleas. 


294. Cooregs Caſe. 

FT a Writ, 2uare intruft, maritagio non ſatirfatto : Tt was found 

for the Plaintiff , but no damages were affeſfed by the Jury ; and 
the value of the Marriage was found to be 500. o_ And now the 
queſtion was,whether the ſame might be ſupplied by a Writ of Enquire 
of - Damages, -and the Court prima facie leemed to doubt of the caſe : 
For where the party may have an attaintmenr, there na damages ' ſhall 
be aſſeſſed by the Court, if the ſame be not found by the Jury; and 
therefore the Court would be adviſed of it ; but afterwards in the ſame 
Term it was adjudged.that noWrit of Enquire of damages ſhould Ifſue; 
But a venire facias de novo was granted to try the Iſſue again./ide 44.E. 
3. the opimion of Thorpe acc. Note, this was the laſt Cafe that Cook, 
Chief Juſtice did ſpeak to in the Common Pleas, for this day he' was 
removed from that Court , and made Chief Juſtice of the Kinps Bench. 
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295 WeDpLOCK and HarDinG's Cale. 
HE Caſe was this ; a Man ſeiſed of a 'Mefſuage holden in 
Socage in Fee , by his will in Writing devifed the ſame = 
$ 
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208 Roſſer againſt Welch and Remms. 
his Coſen by theſe words, viz. I deviſe my Mefſuage where I dwell to 
my Coſen Harding, and her _ for eight years. And alſo my Co- 
ſen Harding ſhall have all my Inberitances, if the Law will, And it was 
adjudged by the whole Court without argument, That this was a de- 
viſe of the Meſſuape in Fee by theſe words,. and that all his other-In- 
herirances paſſed by the ſaid Will by thoſe generall-words. 


Mich, 1 1. Jacobi, in the Common Pleas. 


296 RosSER againſt WELCH and Kewwis, 
N an Acion of Debt brought againſt the Defendants, upon ſeverall 
Precipes one Judgement is given ; and the Plaintiffe takes forth a 
C'apias againſt one ot them, and arreſts his body, and afterwards hee 
takes a Fiers facias againſt the others : And the queſtian was, Whe- 
ther'the ſeverall Executions ſhould be allowed 2 : and;the Court was of 
opinion, they ſhould not; for that a man ſhall have but one ſatisfaRion. 
And therefore in the principall Caſe, becauſe that upon the Fiers facias 
twenty five pounds was levied; -if the other who js in priſon upon the 
Execution will pay the other twenty five ne, (the whole Judgment 
being bur fifty pound) the Court awarded that the priſoner ſhould 
be diſcharged : and the Court was clear of opinion, that the partie can- 
not have a F5trs facias againſt one,and a Capias 2 etefaciondas againit 
the other :. But it was agreed, That he might have a Copies againſt them 
both. As if a man hath one Judgement againſt ſeven perſons, he may 
take all their bodies in execution, - becauſe: the body, is no ſatigfaRion, 
bur, onely a gage for the -Debt; and therewith -agreeth - 4. 4.7:$.'5 
E.4.4. and (. 5-- part Bamfeila's Cale. rn 9:24 dart 


# 
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297 . JENOAR and ALEXANDER's Cale.- ©. 

T was moved for a Prohibition to the Court of Requeſts, becayſe that 
the Court held plea of an Attornment;for the complaint there was to 
compel a man to attorn upon a Covenant to ſtand ſeiſed to uſes. And per 
Curiam a Prohibition ſhal be awarded. And Cook chief Juſtice ſaid. That 
there were three Cauſes in the Bill, for which a Prohibition ſhould be 
granted, which he reduced to three Queſtions. 1.1f a Copy-holder payeth 
his rent, and the Lord maketh a Feoffment of the Manor, Whether the 
Copy-holder ſhall be compelled to attorn? 2. If a man be ſeiſed of 
Freehold Land, and Covenants to ſtand ſeiſed to an uſe, Whether 


in 


Sir Fohn Gage and Smith's (aſe. 209 


in ſuch caſe an Attornment be needfull > 3. If a Feoffment be made of 
a Manor by Deed, Whether the Feoffee ſhall compell the Tenants to at- 
torn in a Court of Equity ? And for all theſe Queſtions, It was ſaid, 
That the Tenants ſhall not be compelled to attorn; for upon a Bar- 
gain and Sale, and a Covenant to ſtand feiſed, there needs no attrone- 
ment. And Cook in this caſe ſaid, That in 21. £.4. the Juſtices ſaid, 
That all Cauſes may be ſo contrived, that there needed to be no Suic 
in Courts of Equity ; and it appears by ouc books, That a Prohibition 
lies to a Court of Equity,when the matrer hath been once determined by 
Law. And 13.E.3. Tit. Prohibition, and the Book called the Diverſity 
of Courts, which was written in the time of King Heary the eighth, 
was vouched to that purpoſe: And the Caſe was, That a man did re- 
cover in a Luare Impedir by default ; and the Patron ſued in a Court of 
Equity, viz. in the Chancery : and a Prohibition was awarded to the 


Court of Chancery. 
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298 Sir Joun Gaces and Switn's Cale, 


AX Aion of Waſte was brought, and the Plaintiffe did declare, 
that contrary tothe Statute, the Leſſee had committed Waſte and 
Deſt rution'in uncovering of a Barn, by which the timber thereof was 
become rotten and decayed ; and in the deſtroying of the ſtocks. of 
Elmes, Aſhes, Whitethorn, and Blackthorn, to his damage of three 
hundred pound. And for title ſhewed, That his Father was ſeiſed of the 
Land, where &c. in Fee, and leaſed the ſame to the Defendant for one 
and twenty years,and died; and that the Land deſcended to him as his ſon 
and heir; and ſhewed, that the Waſte was done in his time, and that 
the Leaſe is now expired The Defendant pleaded the generall iſſue, 
and it was found for the Plaintiffe ,, and damages were aſſeſſed by 
the Jury to fifty pound. And in this caſe it was agreed by the whole 
Court, 1.' Thatif fix of the Jury are examined upon a Yoyer dire , if 
they have ſeen the place waſted, that it is ſufficient, and the reſt of the 
Jury 'need 'not - be examined' upon a Yoyer dire, but: onely to the 
principall. 2. It was agreed, if the Jury be ſworn that they know 
the place, it is ſufficient, alchough they be not ſworn that they ſaw it; 
and although that the place waſted be ſhewed to the Jury by the Plain- 
tiff's ſervants, yet if it be by the commandment of the Sheriffe, it is as 
ſufficient, as if the ſame had been ſhewed unto them by the Sheriff him- 
ſelfe. 4. It was reſolved; That the eradicating of Whitethorn is 
waſte, but not of the Blackthorn ; according to the Books in 46. E.3. 
and 9. H.6.- butifthe blackthorn grow in a hedg, and the whole hedg 
be deſtroyed the ſame is Waſte by Cook chief Juſtice. It was holden al- 
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210. Sir Fohn Gage and Smith's Caſe. 


fo, that ifis not Walt ro cut Quick-ſet hedges, but it ſhall be accoun- 
ted rather good husbandry, becauſe they will grow the better. 5.- It 
was agreed, That if a man hath under-woods of Haſell, Willowes, 
Thornes, if he uſerh to cnt them, and ſell them every ten years ; If the 
Leſſee fell chem, the ſame js no waſt; but if he dig them up by the 
roots, or fuffereth the Germinds to be bitten with catrel after they 
gre felled, ſo as they will not grow again, the ſame is a deſtrytion of 
the Inheritance, and an Action of walt will lie for jt. But if he mow 
the Stocks with a wood-ſythe, (as he did in the principall Caſe) the 
ſame is a malicious Waſt ; and continuall mowing ang biting is de- 
firuction. 6. It was ſaid, That in an Action of Waſt a man ſhall not 
have coſts of Suit, becauſe the Law doth give the party treble damg- 
ges, And when the generall iſſue (Nal. Woſt) is pleaded, and the 
Plaintiff counted to his damages 100!.the Court. doubted whether they 
could mitigate the damage. But 7. It was agreed, That in the principal 
Caſe, (although the iſſue were found for the Plaintiff; ) that he could nor 
have judgment, becauſe he declared of Waſt done in 8. ſeveral cloſes, to 
his damage ' of 300'. generally, and did nat ſever the damages. And the 
Jury found, That in ſome of the ſaid Cloſes there was no Waſt commit- 
red. Wherefore the Court ſaid, he eould not have judgement through 
his own default. But afterwards at another day, Hobarr Ton chief Juſtice, 
and Warburton Juſtice, ſaid, That the verdi&t was ſufficient, and good e- 
nough ;. and fo was alſo the declaration, and that the Plaintiffe might 
have judgment thereupon, But yet the ſame was adjourned by the Court 
untill the next Term. 


-” 
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Qre, It was ſaid by Cook, chief Juſtice, and agreed- by the whale 
Court,and 41. and 43. E.3.&c. That if a man deliver money unto 
I.S. tomy uſe, That I may have an Aion of Debt, or account againſt 
him for the ſame, at my election. And it, was agreed alſo, That an Action 
of Trover lieth for money, although it be not in bags : - but not an Ar 
Rion of Deriune. 
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300 IRELAND and BarkeR's Caſe, 


| Þ an Action of Waſt brought, -the Writ was, That the Abbot and 
C 


ovent had made a Leaſe tor years, &c, And it was holden by the 
ourt 


nd 
the 
urt 


The Dean, ec. of Winſor and Webb's Caſe. 211 


Court that it was good, although it had been better; if the Wric hF* 
been, That the Abbot with the aſtent of the Covent inade the Leaſe, for 
that is the uſuall form; bur in ſubſtance rhe Writ is good; becauſe the 
Covent being dead Sons in Law, by no intendment- can be faid to 
make a Leaſe ; Butthe Dean and Chapter ought of neceſlky to/joyne 
in making ofa Leaſe, becauſe they are all perſons able ; and ifthe Dean 
make a Leaſe without the Chapter, the ſame is nor go0d, per corriarh, 
if it be of the Chapter Lands. And in Adams and #-rorrfley's Caſe, 
Harri Serjeant obſerved, That the Leaſe is faid to be made by the 


| Abbot and Covent ; and it is not pleaded ro be made by the Abbot 


with the aſſent of the Covent. 
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301 The Deai and ( anons of Winſor Sud WeBB's. Caſe. 


N this Caſe it was holden by the Court, That if a man give. Lands 
unto Dean and Canons, and to their Succeſſors, and they be dif- 

ſolved; or unto any other Corporations z that the Donor ſhall have 
back the Lands again, for the ſame is a condition in Law annexed to 
the Gift ; and in ſuch-Cafe no' Writ of Eſcheat lieth, yet the Land is 
in him in the nature of an Eſcheat. An the principall Caſe was, That 
a preſcription was ſhewed of a diſcharge of Tithes in an Abbot, Prior, 
and Covent, and that the Corporation was afterwards diffolved, be- 
cauſe all the Monks died, and the Abbot alſo. And it was holden by 
the Court, That he who is now Owner of it, and holdeth the Lands, 
ſhall pay Tithes ; for a Lay man cannot preſcribe in Non drcimands z 
and the Preſcription continues no longer then the Lands continued in 
the Abbot and Covents hands. And in this Caſe it was ſaid by Cook, 
That there are 'only three manner of Eſcheats: 1. Abjwrat Regnum. 
2. Luia [aſpenſus per collum. 3. Yuia utlagatns : But becauſe they 
ſued for the treble value in the Spiritual Court, a Prohibition was away- 
ded ; but the Parfon may ſue fr the double value in the Spirituall 
Court, and no Prohibition will lie, for that is given by the expreſſe 
words of the Statute of 2. E.6. and ſo it was afudged in Manwoods 
Caſe in the Exchequer. And the —_ in the Statute doth 
not give the treble value to the King, but to the Parſon himſelf Alſo 
it was holden by Cook'and Warbnrton, Juſtices, That if a Rent be gran- 
ted to one and his Succeſſors,and the Corporation be difſotved, that the 
Rent ſhall revert to the Donor: and there is no difference as to the mar- 
ter, betwixt things which lie in Prender, and things which lie in render 
Nichols Juſtice contrary, That the Rent extioguithes in the Landit ſe! 
And in the principall Caſe, becauſe they ſued in the Spiricuall Co 
for the treble value, a Frohibition was granted 
Ee-2 
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302 PoRTE R's Cale. 


N a Writ of Dower brought, the Defendant was eſſoygned, and had 
the view, and x0 herds, pleads rout remps priſt to render Dower ; 
and they were at iſſue, which was tound for the Plaintiff, and Judgment 
was given for the Plaintiff. It was holden by the whole Court, That 
before Execution be awarded,the Plaintiff in Dower may aver, That her 
husband was ſeiſed to have Damages; and therewith agrees the books 
14, H. 8.25.-22. H.6.44.6. 


Mich.11. Facobi, In the Common Pleas. 
303 Sir DANIEL NORTON and SyMM's'Caſe. 


N Action of Debt was brought upon a Bond, which was conditi- 
oned to performe Covenants in an Indenture ; and it was ſhewed 

there were divers Covenants in the Deed, ſome of which were Cove- 
nants againſt the Law, and ſome not; and for breach, the Plaintiff 
alledged, That it was covenanted by the Indenture, that Chamberlain, 
for —_ the Defendant was a Surety, being under Sheriff to the 
Plaintiffe, ſhould ſave the Plaintiffe harmeleſſe, and ſhould diſcharge 
all manner of eſcapes, and ſhould alſo ſave him harmeleſs from all Fines 
andAmercements to which he ſhould be liable by reaſon of any eſcape. 
And ſhewed,fhow that one was arreſted in execution by the ſaid Cham- 
berlain,& evaſit, And another Covenant was, That hee ſhould not 
ſerve any Execution above Twenty Pounds, without Warrant from the 
Plaintiffe ; and alſothat he ſhould not return any Juries without his 
Privity. Hutton Serjeant argued for the Defendant and faid, That this 
Indenture of Covenants was againſt the Law, for it is as much as if he 
had ſaid, That he ſhould not he under Sheriff. And by the Statute of 
27.E1. under Sheriffs are ſworn to return Juries, and proceſs of Courts, 
and therefore theſe Covenants are both againſt the common Law and 
Statute Law ; alſo the Covenants are in delay of Juſtice ; for Nox cor- 
feat when the Sheriffe will give him warrant to return Juries, or to ex- 
ecute the Kings Writs. . Alſo the Covenant is too penerall, viz. That 
he ſhall ſave him harmeleſſe from all Eſcapes, and of any other mat- 
ters whatſoever ; and there the Bond taken to perſorme ſuch Cove- 
1ants is void. YVide7.H.7.and 8. #.4.13. where a Bond t:ken to ſave 
man harmelcſſe againſt all men,is vo id : but contrary if it be ro ſave 
rmeleſſe againſt one particular perſon ; ſo here,to ſave harmelets from 

all 


<I>" > ——_—_—__ - O—_—— — 
Mm . _- —_ 
” _= — 


S*Dantel Norton and Symm's Caſe. 213 


all matters whatſoever, is void ; but ifit had been only from Eſcapes, 
then it had been good. Yide 2.H.4.9. If a man be bound to fave another 
harmleſſe againſt all the world, the Bond is void, Vide 4. H.4. 2. wWik. 
Rices caſe. And he compared theſe Covenants againſt the Law to Per- 
petuities which kill themſelves. Then he argued, That although ſome 
of the Covenants were lawfull, yet the Bond was void in all; and 
that, he ſaid, is the better opinion of the book in 14. H. 8. 25. And if 
A. be bounden to enfeoff 7. S. of the Manor of D. and to diſeaſe ?. N. 
of another Manor, the Bond is void for the whole. 3. He ſaid, That 
there was not a ſufficient breach laid by the plaintiffe; for it is only 
layed, That ſuch a one in Execution evaſr ; and it is not ſaid, That 
the under Sheriff did ſuffer him to eſcape. 4. It is not layed, That 
the plaintiff did requeſt the under Sheriffe to pay the Money upon the 
eſcape, but he went and paid the Money voluntarily of himſelf, and 
requeſt and notice are needfull ; 46. E. 3.27. 22.£.4.14. 40. E.3.20 
Non damnificatus is a good plea generally ; and the other ſide ought to 
come and ſhew ſpecially kow he is damnified. 5. It is not layed, 
That he gave him warning to arreſt the party in Execution for Fift 
pounds; and therefore as to that, he was not under Sheriff, wa_ 
as Sheriff, without warning , by his former Covenants, hee was not to 
ſerve any Executions, but ſuch as were under Twenty pounds ; ' and 
therefore he ought to have layed it, That he gave him a Warrant to 
arreſt the party upon this Execution, otherwiſe thereis no breach. Har- 
rs Serjeant contrary, and he ſaid, The Covenants are ſufficient in part, 
and ought to be performed ; and ſo the Bond good. And as Kb/e 
ſaid in 13. H. 7.23. ſoheſaid, That there are three conditions which 
are not allowable, but the Caſe at Bar is not within the compaſſe of a- 
ny of them ; and the words here [Diſcharge and ſave harmeleſſe] ſhall 
be meant from all eſcapes ſuffered by the under Sheriff himſelf ; and the 
words [ from all Amercements whatſoever? ſhall be intended by rea- 
ſon of his Office : And he ſaid, That when an Indenture of Covenants 
is good in part, and void in part, thofe Covenants which are good 
ſhall ſtand and ought to be performed ; and the book of 14. H. 8 by 
four Juſtices,is,that all legal and lawful Covenants ought to be perform- 
ed: and he vouched Lee and Go{ſhills Caſe 39. Eliz. which Vide c. 5. 
part 82. to that purpoſe ; and he ſaid, that this Caſe is not like the caſe 
in 9. Eliz. Dyer, of Rai'zre: Alſo, he ſaid, thatthe Defendant hath 
. pleaded, That he hath performed all the Covenants; and if theſe Cove- 
nants be void, and no Covenants,then the Defendants plea is not good. 
Alfo there are divers Covenantsin the Negative, and to thoſe he ought 
in pleading to ſhew in certain thar he hath not broken them.The Court 
ſaid, nothing at all to the caſe ; bur yet { «ck chief Juſtice ſeemed to be 
clecr of opinion; 1 at the Bod vas void; and fo he faid,he conceived it 
had been adjudged belore in this Court in the ſame Sir Daniel! Norrons 


caſe agaiaſt Chamberlain,P.,ycn.9. Facor,Ki, And it was adjourned. 
Ach 


Hughe's (Caſe. 


Mich. 11. Jacobi, in the Common Pleas. 


394 

AT Aion upon the Caſe was brought by an Attorney of the 

Court againſt another Man, for ſpeaking theſe words of him, 

viz. Thou art an Ambodexter; and the words were adjudged a- 

Rionable, becauſe the ſame flandred him in bis Profeſſion , for it is as 
much in effe& as if he had ſaid , that he was corxupt in his Office. 


V4 FO WIE 


Mich. 11. Jacobi , in the Common Pleas. 


Creme 


—— 


ZO 
þ was Ruled by the whole Court , that a Fiers facias , or Capias 
ad ſatisfaciendum , or other Judicial Proceſs did not run into Wales ; 
But it was agreed that a Capias utlagatum did ran into Wales : And 
Brownlee, one of the Pronothories, ſaid, that an Extent hath gon into 
Wales. 


Mich. 1 1. Jacobi, in the Commom Pleas. 


306 HuG®n E »s Caſe: 


A Man who dwelt in | Sower/et/hire made his Will, and by his ſaid 
' A Will did bequeath toeach of his children being Enfants, a Le- 
gacy of 20.pound a piece:the Procurators of the Enfants did Libel in the 
Court of Arches againſt the Executors of the Teſtator, for the ſaid 
Lepacies , peg out of the Dioceſs, and a Prohibition was awarded: 
and in this; Caſe it was ſaid by Juſtice #/arburton, to have been agreed 
by all the Juſtices , that the exception in the Statute of 23. H.8$ cap. 
9. doth extend onely to probate of Wills. It was alſo holden in this 
caſe, That an Averrment might be , that the parties were ſued out of 
there proper Deoceſs, if the ſamedoth not appeare in the Libel : as it 
may be in like caſe where one ſueth in the Court of Admiralty for a 
thing done upon the land ; and Averrment may be, that the contrat 
was made infra Corpus Comitatus. And in this caſe it. was alſo agreed 
by the Court, that if an» Infant bringeth an ation againſt his Gardian 
for mony, and recovereth , and he bringeth the mony into Courr, 
and there depoſite it, that the ſame is'a good diſcharge againſt the En- 
fant, and he ſhall not anſwer the Suit again in an account. 

Mich, 


Sir Thomas Seymore's (Caſe. 


_— 


Mich. 111. Jacobi, in the (ommon Pleas, 


307 Sir Thomas SEYMOKE's Caſe. 


Ar Serjeant ſhewed to the Court , that the Wife of Sir 
Thomas Seymore did Libel againſt her Husband in the Spiritual 
Courr, for that he did threaten her, and beat her; and in the end of 
the Libel ſhe prayed allowance of Allimony ; and a Prohibition was 
prayed by him, becauſethe Suit in that Court was for a force, which 
was not triable in that Court; and to that purpoſe he remembred the 
caſe of 11. H. 4.88. Where a Clark ſued in the Spiritual Court for a 
battery, and laying of violent hands upon him, and becauſe in ſuch 
caſe an ation of Treſpas of aſſault and battery did lye at the Common 
Law , a Prohibition was awarded, Vide. 22. E. 4. 29. pl. 9g. the Abbor 
of St. eA/bans caſe, and 12. H. 7. 23. Cook Chief Juſtice agreed all 
thoſe Caſes : And ſaid , that if a Clark ſueth in the Spirituat Court 
for damages, a Prohibition ſhall be awarded; and no damages are 
given in the Spiritual Court, if not for repairing of the Church , as 
appeareth by the Statute of Articuls Clert . She & Vide. 20. E. 4.10, 
profeſſione Fidei, &c. And Linwood faith, thatif a Clark walketh in 
his doublet and hoſe, & non habet habitam Clericalem, but goeth in 
colours ; if another man doth beat him, he ſhall notſue for the ſame 
in the Spiritual Court : But in the PRs Caſe it was agreed by the 
whole Court, that no prohibition ſhould be awarded, becayſe the Wife 
cannot have remedy againſt the Husband at the Common Law for the 
beating of her, becauſe ſhe is /#b virga viri ; and alſo becauſe the Suit 
there 1s, but by way of inducement, to have a Divorce cauſa metwe. 
And Warburton faid that ſhe ſhould recover there expenſas litss againſt 
her Husband. Cook held , that the Husband could not give correction 
to his Wife : But Nico/s and Warburton Juſtices, held the contrary ; © 
and that the Wife may have a Writ de ſecaritate Pacis againſt the 
Husband,as appeareth by F. N. B. 80. f. quod bene & boneſte traftabit 
& gubernabir, nec malum aliquod ti aliter quam ad virum ſunm cau- 
la regiminis & caſftigationts vxoris ſue , licite & vationabiliter pertt» 
net , nos faciet Cc. and F. N.B, 238. /. acc. (och vouched 31. FE. 3. 
Fitz. Tit. Attachment for Prohibition $8. where the Wife Libelled 
againſt her Husband in the Spiritual Court for beating and impriſon- 
ing of her, and no Prohibition was granted, and the Suit in the Spiri- 
tual Court wasthere as an Inducement to have a Divorce. 


ich 


216 Bond and Creen's ( aſe. 


Mich 1 11. Jacobi, in the Common Pleas. 


308 ' Parne's Calc. 


T was moved by Hutton Serjeant, for a Prohibition to the Court of 
|| Requeſts : The Caſe was this, A manin conſideration, That Alice 
S. would obtain the good will of his Maſter, that hee the Defendant 
might have a ſhop in his Maſters houſe, did promiſe her, that when ſhe 
was married, that he would give unto her ten pound ; And the Plaintiff 
ſhewed, That ſhe did get the goodwill of her Matter, and that the De- 
fendant had a ſhop in his Maſters houſe, and that ſhe the ſaid Alice was 
afterwards married to the Plaintiff Pay». And the opinion of the whole 
Court was, That a good Action upon the Caſe would lie upon ſuch 
promiſe. And a Prohibition was awarded unto the Court of Requeſts ; a 
Suit being there brought for the ſame matter ; -which matter being a 
thing meerly triable at Law, and not in a Court of Equity, that Court 


had no Juriſdiction of it. 


— 


Mich, 11. Jacobi, in the Common Pleas. 


8 
JOY, ev Serjeant, demanded the opinion of the Juſtices in a Caſe 


upon the Statute of 3. 7acobs, of Recuſants, in the behalfe of the 
Univerſicy of Oxford. viz. That if a Recuſant convi do ayoid, the ſaid 
Statute doth grant his Patronage for years to one of his friends in truſt ; 
Whether the ſame were void, or not within the ſaid Statute > The Ju- 
ſtices did depy to deliver any opinion inthe caſe, for they ſaid, perhaps 
it might be that that point and caſe might come judicially before them; 
and ſuch they ſaid was the anſwer of Huſſey in 1. H.7. in Hamfrey Staf- 
fords caſe, which was, King Henry the ſeventh .came i» Bance, and de- 
mandeda queſton of the Jultices. Bur yet the Court racite ſeemed to a- 
gree, That ſuch a Leaſe of the Patronage was void by the ſaid Statute of 
3. F«cobi. And they ſaid, That they would not have the Univerſity dif- 
couraged in the caſe, which implyed their opinions to be for the Uni- 
verſitie. And 21. H.7. was vouched, That the Patronage was only mat- 
rer of favour, and was not a thing valuable ; And in this cafe Cook chief 
Juſtice ſaid, That Apertus hereticus melins eſt quam filtus Catholicus. 


Mich. 11. Jacobi, in the (ommon Pleas. 


310 Bonp and GxtE nn s Calc, 


N AR{ion of Debt was brought againſt an Adminittrator,the De- 
fendant ſhewei how c!11t there were divers Judgments had againit 
himin 7 .4»; And fo that there was another Debr due by the Teſta- 


tor, which was afli,aed over unco the Kings Majelty, and fo pleaded, 
That 
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That he had fully Aiminiitred. Barker Serjeant took Exception to 
the pleading, becaule it was not therein ſh-wed chat the King did aſſent 
to the Aſſignmenr; and alſo becauſe ir was nvt ſhewed, that the AC- 
ſigfmene was enrolicd, The Court ſaid nothing co the Exceptions ; Bur 
whereas -he Detendane as Adminiſtrator , did alledge a Recayner 
in his own hands for a debr due to himſelfe ; The opinion of the whole 
Court was, that the ſame was good, and that an Adminiſtrator mighe 
rerayne to ſatisfie a debt due to himſelfe. But it was agreed by the Courr, 
That an Excecutor of his own wrong, ſhould not Retayne to fatisfic 
his own debt ; See to this purpoſe, C.5. part Cowlters Caſe. 


DE —_— 


Mich. 11. Jacobi, im the Common Pleas. 


311 STROWBRIDG and ARCHERs Cale. 


N An AQtion of debt upon a Bond the Defendant was Outlawed. 
And the Writ of Exigent was, viz. /ta quod habeas corpus ejus hic 
&c. whereas it ought to be coram 7Fuſticiariis noſtris apud Weſtminſter : 
And for that defeR the utlagary was reverſed, and it was ſaid, that it 
was as much as if no Exigent had beea awarded at all: And upon the 
Reverſall of the utlagary, a Superſedeas was awarded ; and the party 
reſtored co his goods which were taken in Execution upon the Capias 
#tlagatum. It was alſo reſolved in this Caſe, That if the Sheriffe, upon 
a Writ of Execution ſerved, doth deliver the mony or goods which are 
taken in Execution to che Plaintiffs Arturney,it is as well as if he had de- 
livered the ſame to the Plaintiff himſelf ;-for the Receipt by his Atturney 
is in Law his own Receipt. Burt if the Sheriff caketh goods in Execution, if 
he keep them, and do not deliver them to the pMar whoſe ſuit they are 
taken in Execution, the party may have a new Execution, (as it was in the 
principal Caſe) decauſe the other was not an Execution with SatisfaRion. 


 — 


Mich. 11. Jacobi, in the Common Pleas. 


312 Cuavvner and Bovvess Caſe. 
Owes fold three Licences to fell Wine unto Chawner ; who Cove- 
nanted co give him ten pounds for them ; and Bowes Covenanted 
that the other ſhould enjoy che Licences. It was moved in this Caſe, whe- 
ther the one might have an ARtion of Coyenaat againſt the other in 
ſuch Caſe : And the opinion of #.4rbarion and Nichols Juſtices, was, 
That if a Man Covenant to pay ten pound at a day certain, That an 
aQion of Debt lyeth for the money, and not an ation of Covenant. 
Barker Serjeant, ſaid, he might have the one or the other : But in 
the principall Caſe the ſaid Juſtices — opiaion. b 
(Notre, 


218 | /heeler's Caſe. 


95 

ote, That this Day Cooke Chief Juſtice of the Common Pleas, was 
N' emoved to the Kings Bench, and made Lord Chief Juſtice of Ehg- 
land. And Sir Henry Hobart, who was the Kings Aturney generall, was 
the day following made Lord Chief Juſtice of the Court of Com- 
mon Pleas. Sir Francis Bakon Knight, who before was the Kings Solici- 
ror, was made Atturney Generall. And M' Henry Telverton of Grays- 
Inn was/made the Kings Solicitor : and this was in Oftober, Term. 
Mich. 11 facobi. 1613. 


—- OO 


Mich. 11. Jagobi, In the ( ommon Pleas. 
14 

His Caſe was put by ſountagne the Kings Serjeant, unto the Lord 
T Chief Juſtice Hobarr, when he took his place of Lord Chief Juſtics 
in the Common Pleas ; viz. Tenant in taile the Remainder in taile, chk 
Remainder in Fee; Tenant in tail is attainted of Treaſon, Offence is found : 
The King by his Letcers Patents granteth the lands to A, who bargaineth 
and ſelleth the land by Deed unto B. B.ſuffers a common Recovery, in 
which the Tenant in tail is vouched, and afterwards ths Deed is enrolled. 
And the queſtion was, Whether it was a good Bar of the Remainder? And 
the Lord Chief Juſtice Hobart was of opinion, That it was no barre of the 
Remainder, becauſe before enrollment nothing paſſed but only by way of 
concluſion. And the Bargainee was no Lawfull Tenant to the Precipe. 


eres 


Mich. 1 #*Jacobi, in the Common Pleas. 


315 WHEELER's Cale. 


TI: was moved for a Prohibition upon the Statute of 5.£ 6. for working 
upon Holy days; and the Caſe was, That a man was preſented in the 
ſpirituall Court for working, viz. carriage of Hay, upon the feaſt day of 
Saint Fohn the Baptiſt, when the Miniſter preached and reid divine ſer- 
vice; and it was holden by the whole Court of Common Pleas, That the 
ſame was out of the Statute by the words of the AR itſelf; becauſe it was 
for neceſlicy;And the Book of 19 H.6.was vouched, That theChurch hath 
authority to appoint Holy days, and: therefore if fuch days be broken in 
not keeping of them Holy, that the Church may puniſh the breakers ther- 
of ; But yet the Court ſaid, That this day, viz. the Feaſt day of S* Fohn 
the Baptiſt was a Holy day by AR of Parliament, and therefore it doth be- 
long-unto the Judges of the Law, whether the ſame be broken by doing 
of ſuch work upon that day, or not. And a Prohibition was award ed. 

Mich. 


Smith's Caſe. 


=. 


Os 


Mich. 1 1 Jacobi, in the Common Pleas. 


316  REARSBY and CuFFER's Caſe. 


T: was moved for a Prohibition to the Court of Requeſts, becauſe tl1ar 
2 man ſued there by Engliſh Bill for money which he had layd out for 
an Enfant within age for his Meat,drink & neceſſary apparel; and ſer forth 
by his Bill that che Enfant being within age, did promiſe him co pay the 
ſame. And a Prohibition was awarded, becauſe as it was ſaid, he might 
have an aRion of Debt ar the common Law, upon the contraR for the 
ſame, becauſe chey were things for his neceſſary livelihood and mainte- 
nance. And it was agreed by the Court, That if an Infant be bounden in 
an Obligation for things neceſſary within age, the ſame is not good, bur 
voidable. 2xere,for a difference is commonly taken, When the Aſſumpſir 
is made within age, and when he comes to full age. For if he make a pro- 
miſe when he cometh of full age, or enters into an Obligation for neceſſa- 
ries which he had when he was within age, the Law is now taken to be, 
chat the ſame ſhall binde him. Burt ſee 44. E/iz. Randals Caſe, adjudged, 
That an Obligation with a penalcie for money borrowed within age, is 
abſolutely void. 


—_——— 


—— —_ 


Mich. 11. Jacobi, in the Common Pleas. 


17 SMITH'S (aſe. 

Mith,one of the Officers of the Court of Admiralty,was committed by 
g the Court of Common Pleas to the priſon of the Flcer, becauſe he had 
made Return of a Writ, contrary to what he had faid in the ſame Court 
the day before: and 11. H.6. was vouched by Warburton Juſtice, That if 
the Sheriff do return that one is /ang#nidzs i» priſon, whereas in truth he is 
not /angnidns, the Sheriff ſhall be {ned for his falſe Return ; which was 
agreed by the whole Court. Lu0d nota. 


Mich. 11 - Facobi, in the Common Pleas. 


318 | 
| Arburton Juſtice asked the Pronothories this queſtion, If in Treſ- 
VV the plaintuff might d:\continue his ation within the yeer? To 
which the Pronothories anſwered, That if it be before any plea be pleaded, 
that he mighc: Bur the Juſtices were of a contrary opinion, that he could 
not ; becauſe then coſts which are given by the Statute ſhould be loſt. 
Aich. 


Hill and Grubham's Caſe. 


Mich. 11. Jacobi, In the Common Pleas, 


219 LaisroN's Caſe. 


N Treſpaſs for a Wzy, the Defendant pleadeda plea in bar which was 

inſufficienc ; and afcerwards the plaintiff was Non-ſuit ; yet ic was re- 
ſoived by the Court, that the defendant ſhould have his coſts againſt che 
plaintiff. . But if a default be in the originall Writ; and afterwards "the 
plaint is Non-ſuit there , the deiendant ſhall not have coſts ; becauſe 
that when the Original is abated, it is as if no ſuit had been. And ſo was 
the opinion of the whole Court. 


Mich. 11. Jacobi, in the Common Pleas. 


320 HiLL and GruBnan's Caſe. 


He Caſe was this. A Leaſe was mad- unto Grubham by a deed paroll, 
Habend»m to him, bis wife,and his daughter ſucceſſite, ſicur ſcribun- 

tur et nominantur #n ordine : Afterwards Grubham dyed.and chen his wife 
dyed; And fit were a good eſtate in Remainder to his daughter, was 
the Queſtion. Harris Serjeant, The Remainder is void, and not good by 
way oi Remainder for the incertainty. C. 1. part in Corbers caſe. In all 
Contracts and bargains there ought to bee certainty. And therefore 22. 
H.6.is, That if a Feoffment be made to two er heredibas,it is void;although 
ir be with warranty co them and their heirs. Videg. H.6 35. Where renus- 
eiqvit totam commuriam doth not amount unto a Releaſe, becauſe it is 
not ſhewed to whom the Releaſe is: and ſo in 29. E/;z.in the Kings Bench, 
in Windſmere & Hulbards caſe. Where an Indenture was to one, Haben- 
dum to him and to his wife, and to a third perſon Succeſſive, it was hol- 
den that it was void by way of Remainder to any of them. And there it 
was Reſolved, 1. That they did not take preſently. 2. That they 
could not take by way of Remainder : And 3. that They could not 
take as Occupants, becauſe that the intent ofthe Leſſor was, that they 
ſhould cake but as one eſtate. But the Court was of opinion againſt Her- 
75s; And Reſolved, That the daughter had a good eſtate in Remainder,and 
that the ſame did not differ from the Cafe in Dyer, Where a Leaſe was 
made by Indencure to one, Habendwum to him & to another /#cceſſive, ficar 
wominantur in Charta, for that thoſe words Sixt nominantur in Charta, 
maketh the eſtate to be certain enough. And fo they faid in this Cafe, 
Sicut ſcribuntny et nominantur in Ordine, is certain enough, and ſhall be 
taken to be Sicur [rribunrur et nominantar in eadem charta. Burt they agreed 
according to the Caſe in Brooks Caſes, That a Leaſe to three, Habendun 
ſacceſſtve,is not good. Mich 
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21. TrAniAns Cgſe. 


A N Adſlize of Nuſans was brought againſt the Defendant, becauſe 
that- Levavit quandam domuns ad nocumentum , &c. And the 
Plaintiff ſhewed how that he had a Windmil, and that the Defendant 
had built the ſaid houſe, ſo as it hindred his Mill : And the Jury found 
that the Defendant /evavit domwm;- and that but two feet of it did hinder 
the Plaintiffs Mill, and'is ad nocwmentum, And how Judgment ſhould 
be piven, was the queſtion. And the Court was of opinion, That Judg- 
ment ſhould be, that but part of the houſe ſhould be abated, viz. That 
which was found to be ad nocumentwns. And it was ſaid by ſome, That 
the Aſliſe is ſuch a Writ which extends to the whole houſe ; and there- 
fore that the whole houſe ſhould be abated-according to the Writ, But 
a difference was taken betwixt the words Erexit and Levavit : For, 
Erexit is but when parcel of a houſe is ſet up ad necumentwn ; but Leva- 
vit is when an entire houſe is levied from the ground. And it was ſaid 
by Hobart Chief Juſtice, That if the Defendant bad not levied the houſe 
ſo high by-two yards, it-had been no Nufans : for the Jury find, that the 
two yards = are ad nocumentum. And therefore he conceived that the 
Writ was anſwered well enough ; and that but part of the houſe ſhould 
be abated : For the Writ is, Q#0d l/evavit quandam domnm, &c. And 
the VerdiQis, Q od Jevavit domwm ; But that but rwo yards of it is ad 
nocumentum : And therefore he ſaid, the Writ is anſwered well enough; 
and that the Judgment ſhould be given, That that only ſhould be abated 
which was ad nocumentum, &c- Y2ucre; for the Caſe was not refolved : 
And vid. Batten & Sympſons Caſe, C. par.y. to this purpoſe. 


i — —— — 
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J22. BacnaLlr and PoTs Caſe. 
I” was reſolved by the Court in this Caſe, That when an Iflue is joyned 
upon Nez conceſſit, that the Iſſue ſhall be tryed where the Land is: 
But if a Leaſe be in queſtion, and Nox conceſſit be pleaded to it, it ſhall 
be tryed where the Leaſe was made, 2. 1t was reſolved, That if Copy- 
hold land be given to ſuperſtitious uſes, and the fame cometh unto the 
King by the Statute ; That the Copybold is deſtroyed,and the Uſes ſhall 
be accompted void : But it was reſolved, Thatin fuch Caſe by the Statute 
which giveth this Land fo given to ſuperſtitious uſes to the King, that the 
- King hath not thereby gained the Freehold of the Copyhold, bur that 
' the fame remaineth in the Lord of ag Manner. 


Mich. 
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Mich. 11 . Tacobi, in the Common- Pleas, 


324. Jucks & Sir CHAxLs CavenDILn's Caſe. 


Parſon ſaed for the ſubſtraRtion of Predial Tythes,upon the Statute 
Ace 2 E.6. in the Spiritual Court. The Defendant made his ſugge- 
ſtion, - That for ſuch a Farm upon which the Tythes did ariſe, there was 
this cuſtom ; That when the Tythes of the Lands were ſet forth, that 
the Owners of the ſaid Lands had uſed time out of mind to take back 
thirty ſheafs of the Tythe-corn : and ſhewed that he was the Owner of 
the ſaid Farm ; and that according to the ſaid cuſtom, after the Tythes 
were ſet forth, that he did take back thirty ſheafs thereof, and thereupon 
prayed a Prohibition. And in this Caſe it was ſaid by the Court, That it 
ought to beaverred, that the Farm was a great Farm , for otherwiſe ic 
ſhould be the impoveriſhing of the Church, and would take away a 
great part of the profit of the Parſon. And it was further ſaid by the 
Court, That if there were but thirty Tythe-ſheafs in all, that the Owner 
ſhould not have them, for then the Cuſtom ſhould be unreaſonable : 
And Day was given to the other ſide,to ſhew Cauſe why the Prohibition 
ſhould not be awarded. 


ee —_—_——_— 
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325. CanDEnand SYMMON s Caſe. 
Ote, That where a Juror is not challenged by one party, who had 
ſufficient cauſe of challenge; and afterwards is challenged by the 
other ſide, and afterwards the party doth releaſe his challenge; in that 
caſe, the firſt party cannot challenge the ſame Juror again, becauſe he did 
foreſlow his time of challenge, and he had admitted the party for to be 
indifferent at the firſt, 


Mich, 1 1 Jacobi, in the Common- Pleas. 
326, The Biſhop of Caicnestrer and STROD - 


wick s Caſe. 
F an Action of Treſpaſs for taking away of Timber, and the Boughs 
of Trees felled : The Defendant,as to the Timber, pleaded Nor gailty; 
And asto the Boughs, he made a ſpecial Juſtification, That there is a 
Cuſtom within the Mannor of Aſzenhxrſt in the County of S»ſſex, That 
whenthe Lord fels or ſels Timber-trees , that the Lord is to have oy 
the 
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the Timber, and that the poor Tenants in Coſcagio parte Xſaxerii, time 
out of mind have uſed to have the Branches of the Trees for neceſſary 
Eſtovers to be burnt 5 neceſſario focali in terris & tenementis. And the 
Opinion of the Court was, - That the Cuſtom was not well expreſſed, ro 
have Eſtovers to burn i» terr#s & tenementrss ; for that Eſtovers cannot be 
appertaining to Lands, but to Houſes only : And therefore whereas the 
Defendant in the Caſe did entitle himſelf to a houſe and lands, and gave 
in Evidence that the Cuſtom did extend to Lands, it was holden that the 
Evidence did not maintain the Iſſue; And the Cuſtom was alleadged 
fo be, That the Lord ſhould have Qxicquid valeret ad maremium, and 
that the Freeholders ſhould have ramilos.W hich as Hobart Chief Juſtice 
ſaid, is to be meant all the Arms and Boughs; for whatſoever is not 
mareminm, 1 ramillum. 2.- It was holdenin this Caſe, That the Non-uſe 
or Negligence in not taking of the Boughs, did not extinguiſh nor take 
away the Cuſtom, as it. hath been oftentimes reſolved in the like caſe. 
And note that in this Caſe, to confirm the ſaid Cuſtom, the Book-caſe 
was cited, which is in 14.E.3. Fitz. t*. Bar.277. and the ſame was given 
inand avowed for good Evidence : where the Caſe was, That the Biſhop 
of C. ( which ſhall be intended the Biſhop of (hicheſter) brought an 
Action of Treſpaſs for felling of Trees, and carrying them away : where 
the Defendant pleaded, That he held a Meſſuage and a Verge of Land 
of the Biſhop; and that all the Tenants of the Biſhop within the Manor 
of A. ought to have all the Windfals of Trees, and all the Boughs and 
Branches, &c. Which Caſe, as Harrs Serjeant conceived, was the Caſe 
of the very Mannor now in queſtion; and the Tenant there (as in this 
Caſe) made a ſpecial Juſtification, and there it was holden that it was 
good, and adjudged for the Defendant: Alſo in that Caſe it was ad- - 
judged, That the Lord ſhould have Maremium, and that the Tenants 
ſhould have Refdsnm, which ſhall be intended the Boughs and Branches, 
And the Cuſtom in the Caſe was adjudged good. But becauſe the De- 
fendant alleadged the Cuſtom to be, to have the ſame as Eſtovers to be 
burned 5» terris, and gave Evidence only to the Meſſuage, it was found 
againſt the Defendant, for that the Evidence did not maintain the 


Iſſue. 


Mich. 1 1. Facobi, in the Common-F leas. 


22/7. Vaucnans Caſe. 


] N a Formedon in the Diſcender , the Tenant had been efſoined upon 
the Summons, and alſo upon the View. And afcer.was pleaded Ne 
dena pas, the general iſſue ; and thereupon iſſue was joyned : And if he 


might be eſſoined again atter iſſue 7 9 was the Queſtion : a a 
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Court was of opiftiion , That in a real ation the Tenant.may be effgined 
afrer Hite joynied, but not ina perſonal ation, by the Stattte-of Afarie 
bridge. Antl Hobayt'Chicf Juſtice ſaid That the Statute of. Afarirbridge 
ave not.any Efſbin, but only did reftrah Eſſpins: andtherctore-in real 
Aions the fame is left as it was atthe-Common Law; and by the Com- 
mon Law the Tenant mightbe Eſſvined after Iſſue joyned. And note, 
per rotamn ('ariam, That if an Efſoin be not taken the firſt day, it ſhall 
never after be taken, - 


Mich. 11. Tacobi, it the Common-Pleas. 


28, Cray and Barners Caſe. 

JN an Fjef;one Firme; the Caſe was this Sir Godfrey. Folsawb bad iſſue 

Patnes his fon, who had ifſue Francis « And Sir _ Foliamb was 
feized in Fee of divers Lands as well by purchaſe as by diſcent, in ſundry 
Towns, viz. Cheſterfield, Brampton, 8c. in the Tenures of eL.B.C, &c. 
and dyed. 7Zames Foliamb his ſon, 7 E.6. made a Conveyance of divers 
Lands to Francis Foliamb being his younger ſon, in hec verba, viz, Omnia 
mea Meſnagia, terras, & tentam in Cheſterfield, Brampton, &-c. modo in 
tur of the ſaid A.B.C. que pater mens Galfrid: Foliamb —_— 
from divers men, whom he named incertain - And alſo convey a Houſe 
called the Hayr to the ſame Fraxciy, whichcame to him by difcent, by the 
fame Conveyance which was in the occupation of one Celie , and not in 
the Tenures of the ſaid eL.B.{} And the great Queſtion upon the 
whole Conveyance was, Whether all the Lands which he had by Diſcent 
in the faid Towns, and inthe Occupations and Tenures of the ſaid A- B. 
& C. did paſs, or only the purchaſed Lands. And it was reſolved by the 
whole Court, That the Conveyance did paſs only the Lands which he 
had'by purchaſe, except only the ſaid Houſe which was preciſely named 
and conveyed; and did not 'pafs the Lands which he had by Diſcent. 
For if all the Lands which he had by Diſcent ſhould paſs by the general 
words, then the ſpecial words which paſſed the Houſe which he had by 
Diſcent ſhould be-tdle and frivolous ; and that was one reaſon ex vi/ce- 
ribs cauſe, that only the purchaſed Lands did paſs. 2. It was ſaid by 
Juſtice arbwrton, That if a-man giveth all his Lands in D. in the Tenures 
of A-& B. and he bath Lands in D. but not in their Tenures,-that in that 
caſe all his Lands in D.paſfeth: So if a man give all his Lands in D. which 
he had by Diſcent,from his ſon, there all his Lands whatſoever ſhall paſs. 
Hobart acc and ſaid, That if a man pives alt his Lands in the-County' of 
Kent,if he have Lands within the County, they do paſs. Andhe ſaid, that 
in a Conveyance every reſtriction hath his proper operation ; and in the 
Conveyance in the principal caſe there were three reftritions: 1. All his 
lands; 
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and in ſoch Towns, viz. Cheſterfield, Brampton, ec. 2. All his lands in 
the Tenures of ſuch men, viz, A-B.(. 3. All his lands which he had by 
Purchaſe, &-c. And the words (el my Lands) are to be intended all 
thoſe my Lands which are within the reſtrictions. And he faid, that the 
word (Et) being in che copulative,, was not material ; for all was but 
one-fentence, and it did not:make ſeveral ſentences and the word Et is 
butthe concluſion of theſentence. 3. They reſolved, Fhat general words 
ina Grant-may be overthrywn by words reſtrictive; as is 2 EF, 4. and 
Plow..Com. Hill & Granges Caſe, And therefore if a man giveth all his 
lands iv D.-which he hath by Difcent from his Father; if he have no 
lands by Diſcent from his Father;nothing paſſeth. 4. They agreed, That 
a Reſtriction may be in a ſpecial Grant, as in- C. 4. pay. Ognels Caſe : but 

faid., that if the Reſtriction. doth not concur and -meet with the 
Grant, that then the Reſtriction is void. Note, the principal Caſe was 
adjudged according to theſe Reſolutions. 


—— —_——— 
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329. . Coorek and AnDrews Caſe, 


IS have a Prohibition to the Spiritual Court, ſuggeſtion was made, 
-& That the Lord De la'Ware was ſeiſed of 140 Acres of lands in the 
County of Ssſex,which were parcel of a-Park; And a Modus Decimandi 
by Preſcription was faid to be, That the Tenants of the faid 140 Acres 
for the time being had uſed to pay for the tythes of the ſaid 140 Acres 
two ſhillings in mony , and a.ſhoulder of every third Deer which was 
killed in the fame Park, in conſideration of all tythes of the ſaid- Park : 
And it was ſhewed, how that the Lord De 1a Ware had enfeoffed one 
Camber of the ſaid 140 acres of land ; who-bargained and fold the ſaid 
140 acres of land to the Plaintiffe who prayed the Prohibition. . The 
Defendant ſaid, that the faid Park is diſparked, and that the fame is now 
converted into arable lands and paſture-grounds,and fo demanded tythes 
in kind ; upon which the Plaintiffe in the Prohibition did demur. Hwtron 
Serjeant. By the diſparking of the Park, the Preſcription is not gone nor 
extin& ; becauſe the Preſcription is ſaid to be to 140 acres of lands, and 
not to the Park : and although the ſhoulder of the Deer, being but caſual 
and at the pleaſure of the party, be gone, yet the ſame ſhall not make 
yoid the Preſcription. 2; Heſaid, that the a of the party ſhall not de- 
ſtroy the Preſcription : and although it be not a Park now in form,and 
reputation, yet in Law the ſame ſtill remains a Park. And he compared 
the Caſe unto Lutterels Caſe, C.4.par.48. where a Preſcription was to 
Fallitg-Mils, and afterwards the Mils were converted to. Corn-Mils, yet 


the Preſcription remained. '.3. He faid, Admit it is not now a gy £6 
| there - 
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chereis a poſſibility that it may be a Park again, -and that Deer may be 
killed there again. For the Diſparking in the principal Caſe is only al- 
leadged to be, that the Pale is thrown down z which may be amended : 
For although that all the Park-pale, or parcel of it be caſt down, yet the 
ſame doth ſtill remain in Law a Park : and a Park is but a Liberty; and 
the not uſing of a Liberty doth not determine it, nor any Preſcription 
which goes with it. And if a man have Eſtovers in a Wood by Preſcri- 
piien, if the Lord felleth down all the Wood, yet the right of Eſtovers 
dothremain ; and the Owner ſhall have an Aſliſe for the Eſtovers, or 
an Aion upon the Caſe. V4. C. 5. par. 78- in Grayes Caſe, the Caſe 
vouched by Popham. Further he ſaid, That in the beginning a Mods 
Decimandi did commence by Temporal aQ,and Spiritual ; and the mony 
is now the tythe, for which the Parſon may ſue in the Spiritual Court : 
And a Caſe Mich.5. 7acobi was vouched, where a Preſcription to pay a 
Buck or a Doe in con{ideration of all Tythes, was adjudged to be a good 
Preſcription. And the Caſe Aich. 6. Facobs, of Skhipton-Park, was re- 
membred : where the difference was taken , when the Preſcription runs 
to Land, and when to a Park. In theone caſe, although the Park be dif- 
parked, the Preſcription doth remain; in the other not. And 6 E.6. 
Dyer 71. was vouched : That although the Park be diſparked, yet the 
Fee'doth remain. And fo in the Caſe at Bar, although the ne profit 
be gone, yet the certain profit, which: is the two ſhillings, doth remain. 
Harris Serjeant contrary. And he ſaid, that the Conveyance was' exe- 
cutory, and the Agreement executory, and not like unto a Conveyance 
or Agreement executed : And ſaid, that Tythes are due jwre divino; and 
that the party ſhould not take advantage of his own wrong, but that now 
the Parſon ſhould have the tythes in kind. And ypon the difference of 
Executory and Executed, he vouched many Authorities, viz. 16 Eliz. 
Dyer 335. ( althrops Caſe, 15 E.4.3. 5 E.4.7. & 32 E.3. Anuitie 245. 
And in this caſe he ſaid, that the Parſon hath no remedy for the ſhoulder 
of the Deer; and therefore he prayed a Conſultation. Hobart Chief 
Juſtice ſaid, That the Pleading was too ſhort, and it was not ſufficiently 
pleaded : For it is not pleaded, That the Park is ſo diſparked, that all the 
benefit thereof is loſt. But he apreed ir, That if a man doth pull down 
his Park-pale, that the ſame is a diſparking without any ſeiſure of the 
Liberty into the Kings hands, by a Q#o Warranro. But yet all the Court 
agreed, That it doth yet remain a Park in habit : And they were all alſo 
of opinion That the diſparking the Park of the Deer , was not any diſ- 
parking of the Park as to take away the Preſcription. The Caſe was ad- 
journed till another day; 
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330. PiocoT and Piccor s Caſe, 


IN a Writ of Right, the Donee in tail did joyn the Mife upon the meer 

Right; and final Judgment was given againſt the Donee, in which caſe 
the Gift in tail was given in Evidence. Afterwards the Donee in tail 
brought a Formedon in the Diſcender : and it was adjudged by the 
whole Court , that the Writ would not lie : For when final Judgment 
is given againſt the Donee in tail upon iſſue joyned upon the meer Right, 
it is as ſtrong againſt him as a Fine with Proclamations : and the Court 
did agree, That after a year and day, where final Judgment is given, the 
a" barred ; and alſo that ſuch final Judgment ſhould bar the Iſſue 
in tail, 


Mich. 1 1 Iacobi, in the Exchequer-Chamber. 


I; 

N ation upon the Caſe was brought for ſpeaking theſe words : 

T hou doeſt lead a life in manner of a Rogue : 1 doubt not but ro ſee 
thee hanged for ſtriking Mr.Sydenhams man who was murdered. And it 
was reſolved by all the Juſtices in the Exchequer-Chamber, That the 
words were not aQtionable.. Art the ſame day in the ſame Court, a Judg- 
ment was reverſed in the Exchequer-Chamber, becauſe the words were 
not aftionable : The words were theſe, viz. Thox »ſeſt me now, as thy 
Wife did when ſhe ſtole my goods. 
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332» Roxs and Grove's Caſe- 
N aRion of Debt was brought upon a Bond in Mich.Term 9 7ac 
and in Hil/ary Term after the parties were at iſſue upon the Statute 
of Uſurie;and it was found againſt the Defendant. Afterwards Ter. T rin. 
a Writ of Error was brought retornable AMich.1o.Zacobi, in which Term 
no Errors were aſſigned. And afterwards in Hillary Term following 
two Errors were aſſigned : the one, That there was no ſuch Statute as 
the Statute of 37 H.$. of Uſurie, which was againſt what he had before 
confeſſed by his Plea ; the ſecond Error was, That whereas 7.8. of Exeter 


was retorned of the Jury, it was aſſigned for Error, that 7.5. of another 
place. 
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place was ſworn upon the Inqueſt: and in this Caſe the Court adviſed 


the Defendantin the Writ' of Error to plead 1» naillo erratum eft. By 
which the Court did ſeem to incline, that they were no'Errors. 
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- Mich. 11. Iacobi, in the Common-Pleas. 
-p Br ApLEY and Jonts Caſe. 
N- an aQjon upon the Caſe., the caſe was, That the Defendant did 
*exhihite Articles againſt the Plaintiff in the Chancery before Dr.Cary, 
and there ſwore the Articles; and afterwards he ſued inthe Kings Bench 
and. had Proceſs out of that Court upon the Articles ſworn in Chancery ; 
and for this an ation upon the Cale was brought, and it was adjudged 
that the aRtion would lie. The articles exhibited in che Chancery were, 
That the Plaintiff being an Attorney at Law, was a Mainteinor of Juries 
and Cauſes, and a Barretor : and the Defendant prayed the Peace againſt 
him in the Kings Bench: And inthis Caſe-it-was reſolved; 1: Fhat-a 
man might pray the Peace or Good Behaviour of any other man in 
of the Kings Courts': 'bat then it mult be done in due form of Law : 
and if he do it ſo, noacion upon the Caſe will lie, as it was reſolved 
27 Eliz.inCatler and Dixons calc in the Kings Bench. Butit was agreed, 
that if a man ſueth in a Court which hath-not juriſd;Rion of the- Cauſe, 
an aQion uponthe Caſe will lie, but not where the Court hath juriſdiQi- 
on of the Cauſe. 2. It was reſolved, That the aRtion did lie in the Caſe 
at Bar, becauſe he did exhibite the articles in Chancery , and did not 
purſue them there: For when he had ſworn the articles in the Chance 
he could not have a S»pplicavit out of the Kirigs Bench ; and the Oath 
and A fidavit.in the Chancery doth remain as a Scandal upgn Record. 
And Hobart Chief Juſtice ſaid, T hat every Court ought to intermeddle 
with their own proper cauſes ; and that two Courts are not to joyn in 
one puniſhment, for puniſhment is not to be by parcels, And he faid, 
That if a man claimeth right to the Land of another, he is not puniſhable 
forit; but if he make title vnto a Stranger, then he ſhall be puniſhed : 
for every one ought to meddle with his own buſineſs. 3. It was reſolved, 
That when a thing doth concern the Commonwealth,the ſame doth con- 
cern every one in particulzr. And fo it is lawful for any man to require 
the Good behaviour of another, for the publique good : Intereſt etenim 
reipablice jt maleficia pnnientar.- 4. It was reſolved, that the aRion 
did lie; becauſe the Defendant made the articles in {hancery but a 
colour of the Good Behaviour :- and although that che Kings Bench 
'might grant the. Good Behavigur. without any articles preferred, yer 
when firft they begin in another Cotirt, they ought to follow. the cauſe 
there: And Hobarr the Chief Juftice, in'this caſe faid, .that an Attorney 
may not labour Jurors inthe behalf of his Chent, for that is Re 
Ach, 
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334+ Fiat and Varitr's Caſe. 


] an ARtion upon the Caſe, upon an Aſſump/r; the Caſe was this. 

A man did promiſe to ſtand to the Arbitrement of 7.S, & F.D. if they 
made their Arbitrement and Award within ten dayes: and if they do 
not make their Award within ten dayes, that if they nominate an Um- 
Pier, and he make an Award within the ſaid ten dayes, that then, &&c. 
7-S. 8 7.D. did not make any Award within ten dayes : but the fourth 
day after the Submiſſion they did nominate ?. _ be Umpier, who 
made an Award within the Lid ten dayes; and the Defendant would 
not perform the Award, wherefore the Plaintiffe brought the action. 
Sherley Serjeant. It is repugnant : For the firſt Arbitrators had the 
whole ten dayes to make their Award ,; and then cannot the Umpier 
make an Award within the ſaid ten dayes. But the opinion of the whole 
Court was, thatthe a&tion would lie ; and that it ſhould be conſtrued 
thus, viz. That if an arbitrement and award. be made withinten dayes 
by the firſt Arbitrators or by the Umpier : For the firſt Arbitrators may 
Examine the matter for two or three dayes; and if they cannot make 
any award, then the Umpier ſhall have the reſt of the ten dayes to make 
the award: and ſo it was adjudged, 
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335: CoLr and Gi.zexr's Cale. 


A N a&ion upon the Caſe brought for theſe words, He is a Thief, and 
' ſtole a Tree : adjudged that the ation would lie; for the later 
words do not extenuate the former : But,7ho# art a T hief, for thou haſt 
robbed my Orchard, are not aRionable, v.(.4 par. Bretridges Caſe, 


bo 


— 
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336. | Brook's Cale. 


AN aQtion upon the Caſe was brought for words. The Plaintiffe ſet 

forth in his Declaration, That he was a Mercer by histrade,.and did 
ſell wares and commodities in his ſhop, and did keep divers Books of his 
tzade, and Debr-books : and that the Defendant faid unto Mr. Palmer, 


being the Plaintiffs Father-in-Law, theſe words of the Plainriffe, _ 
Mw Ti onr 


14.2 © Brooks Caſe. 


Yonr Son-in-Law Brooks deceived me in a Reckoning , and he keepeth 
in his ſhop a. fulſe Debt-book., And IT Will ſhame him in his Calling. 
Nichols Juſtice, arid Hobart Chief Juſtice were 6f opinion,thar the aQion 
would not lie for thoſe words : 1. Becauſe the words ſingle of them- 
| ſelves are not any flander; and'when words will bear an aQion,it ought 
to be out ef the force and ſtrength of the words themſelves, 2. The firſt 
words, Thos haſt deceived me ina Reckoning wall bear no action, becauſe 
it 1$4mipoſſible bug that Tradeſmen and Merchants which keep Debt. 
books will ſometimes miſtake one-Figure- for another, and ſp the ſame 
doth turn to the prejudice and damage of another againſt the will of the 
party himfelf. And ſo the ſubſequent words, He keeperh a falſe Debr- 
beok,, are not aftianable, becauſe it may be falſified by the Servants of 
the party, and not by the Defendant himſelf ;- and alſo it may be- falſe 
written, Er: imereſt reipnblice ut fit finis litinns.: and it ſhould be a 
cauſe of many Suits, iffuch a nice conſtruction ſhould be made of words 
as to make them. actionable ; and words ſhall be taken i» mitiori ſenſu, 
if there be no. particular deſcription and declaration that the words were 
ſpoken maliciouſly./ And therefore general, words which of themſelves 
are atronable, by conſtruction ſhall betaken to bear noaction; as C.4, 
par. Stanhops cale. And fo if a man faith of another, that he hath the 
Pox, they ſhall be taken i» mitiori ſenſ#, becauſe they are not deſcribed 
by any ſubſequent words which declares malice ip the party. And N+#- 
chols vouched a Caſe which was in this Court this Term, where an ation 
was brought for theſe words ; Thow uſeſt me now, as thy Wife did when 
fhe ſtole my Cuſhions : that the words were not aRtionable. Warburton 
Juſtice. When words are ſpoken which ſcandal a man in his trade or 
profeſſion, they are ationable: as if one ſay of an Attorney, Thou 
coſeneſt Mr.\Winſor of his Fees, : and fo if words are ſpoken maliciouſly. 
And therefore an action was brought. by one who was a Jury-man, for 
theſe words, viz, Thos haſt deceived me and my children of eight hundred 
ponnds; they were adjudged ationable. And io Hill.6. Facobs, ret.1159. 
Thou art a fury-man, and haſt been the death of a hnndred men by thy 
falſe means : Being maliciouſly ſpoken, ( although in .themſelves they 
are not actionable) yet they will bear an ation, But it was adjudged in 
the principal Caſe, for the reaſons given by the two other Juſtices, that 
the words would bearno-aQtion ; to which #arbwrron Juſtice in the end 
did ſeem to agree. 
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337- AYLIFFE and Browns Caſe. 


A Woman who was poſſeſſed of a Term for divers years, had iſſue 
two Daughters; the one married to Ay/iffe,and the other to Brows. 
eAjliffe bad iflue four Daughters, and Browy had alſo iflue ; and the 
Woman did demiſe Legacies to the children of A4yliffe out of the Rent 
reſerved upon the Leaſe, and made Brown her Executor, and dyed. 
Ayliffe required Brown inthe behalf of his children to pay the money 
to him, that he might imploy the ſame for the benefit of the children : 
which he rgfuſed ,ro do, and thereupon he fued_him in the Spiritual 
Court, and there Sentence was given for the Plaintiffe. Brown the Exe- 
cutor moved for a Prohibition, and alleadged for ground of it, that he 
was Executor, and chargeable in an accompt for the money. Burt be- 
cauſe he came after ſentence,and alſo after he had appealed ro the'Courr 
of Delegites, and after a ſentence given there alſo againft hitn,the Court 
refuſed tb grant a Prohibition in the Cauſe; ' and-alſs becayfe he'did 
refuſe to give ſecurity for the payment of the Legacies to the children. * 
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338. WorMLEIGHTON and HunTERs Caſe. 


1 Wo men are bounden with 7.S. as Sureties'in an Obligation. "One 
of the Stireties, viz Wormii;gheo, was fued apowthe'Bondiandthe 
whole penalty recovered agunſthim: Heextnbited an Enplifh "Bill into 
the Court of Requeſts againſt: the Defendant, being the other'Stirery, 
to have contribution : and it was moved to the Courr for a Prohibition 
to the Court of Requeſts; and the ſame was granted;| becauſe by entritts 
into the Obligation it. became the debt of each 'df chem: ſointſy'and (evts 
rally, and:the-Obligee had- his eleionto ſuerwhich of chem he pleaſed 
and take forth Execution againſt him : and the Court ſaid, Thitif one 
Surety. ſhould have contribution againſt the other, it woult be a'great 
caude of ſuis, and therefore. the Prohibition I ;-anOÞ. it 
5 _—_= Boat ae 
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339. * LamBerts Caſe. 


T_ Wo men were Partners.in goods: the one of the Partners ſold unto 
7.8. atſeveral times goods to the value of 1001. and for the goods 
at. one time bought he paid the money accordingto the time; afterwards 
an action was brought by one of the Partners for the reſt of the money, 
and the Plaintiff declared upon one contraR for the whole goods where- 
asin truth they were ſold upon ſeveral contraQs made, and the Defens 
dant in that caſe would haye waged his Law.: 'But the Conrt adviſed the 
Plaintiffro be-Nor-ſvit, and to. bring a new ation, becauſe that ation 
was not well brought, for it ought to have been a ſeveral ation upon 
the ſeveral contraft. And in thi- caſe it was agreed by the Court , that 
the ſale of ane Partneris the ſale of them both ;. and therefore although 
that one of them ſelleth the goods, or merchandizerh with therp, yet the 
a&ion muſt be brought in both their, games; and.in ſuch cafe the Defen- 
dantſhallnort bereceived to wage his Law, that the other Partner did 
got ſell the goods unto him, as is ſuppoſed in the Declaration, 
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340. Wirtz and Moors Caſe. 


A Man did: recover in.an-aRtion of Debt brought in the Common- 
Pleas, and had Judgment, and afterwards before Execution was 
taken forth, the Defendant in the Debt exhidited-an- Engliſh BYl into 
the Court of Requeſts to overthrow the Jadgment and to ſtay Executi- 
en, pretending in; his Bill that there was a paro} a ent berwixe him 
andthe other, that he ſhould not be cha with that Judgment nor 
the payment of the money. It was moved for a Prohibition in this caſe; 
which was granted by the Court, becauſe the Plaintiffe there by practice 
did endeavourto ſubvert a Judgment given at the Common-baw. And 
in {peaking of this Caſe, the Cowrt:did very much candetnn the-courſe 
uſed in the Court of Requeſts intaking Bonds of the parties to perform 


% % 


their Decrees made there ; for it was ſaid that ſuch Bonds were agaioft 
Law, and ſo it had been oftentimes adjudged, 


Hill. 
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341. Barowrn andGirries Caſe. 


. 
A Parſon did Libel in the Spiritual Court for Tythes, and the ſubſtra- 
ion of them z, and grounded his Libel upon the Statute of 2 E.6. 
The Defendant alleaged.that he.was to be diſcharged from the payment 
of tythes, by reaſon of priviledge within the Statute of 31 H.$.of Diſſo- 
lutions: and the Plaintiffe here had a Prohibition. And afterwards they 
were at iſſue here, Whether he ought to be diſcharged hy Priviledge or 
not; and after iſſue joyned, the Plaintiffe in. the Prohibition was Non- 
fuit-:: And thereupon the Parſon had a Conſultation, and proceeded.in 
the- SpirituaF Court, arid-there obtained a ſentence; and the ſentence 
there was, That he ſhould recover the ſingle damages, and the ſame was 
ſetin certain ; and «/terims- that recuperet duplicem valorem, which was 
alſo by the ſaid ſentence fetin certain. And it was reſolved in that Caſe 
by the whole Court, That # Prohibition ſhould be granted grounded 
upon the ſentence; becauſe the Spiritual Court in their ſentence did-ex- 
ceed the damages which was to be given by the Statute in that Court : 
and-it was ſaid; Phat-alchough the ſentence there given be not expreſsly 
that he recover treble damages, yet becauſe it:did amount to ſo much, if 
the words of the ſentence be joyned together; It was directed that a ſpe- 
ctal Prohibition, in which the Statute and the whole marter is co be men- 
tioned, be awarded. Ayd in this cafe it was agreed by the whole Courr, 
Thatthe Statute of 2 E.6. for ſubſtraMon. of Tythes meerly, doth not 
ive any damages : butif the Tythe be firſt ſet forth, and then they.are 
[ibſtradted, there becauſe the Parſon had once an intereſt in chem, he 
ſhall recover treble damages. And the principal Caſe was reſembled by 
Warburton Juſtice to the caſe of Waſte; that if the Fury give damages 
20), there the Court ſhall treble the damages and make the ſame 60/. 
and ſo it was done in the principal caſe. 


: —_— 


DE — — 
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' Man Lihelled for Tythes in the $ iricpal Court : the Defendant 


A.alleadged a Aodws Decimandi, and thereupon had a Prohibition i 
pM 


246 (Croſſe and Stanhop's Caſe. 
and afterwards the Plaintiffe in the Prohibition did not prove his ſugge- 
ſtion within fix months : and therefore the Court granted a Confalta. 
tion, becauſe the Law hath appointed a certain time within which time 
the ſuggeſtion is to be proved, Otherwiſe the Parſon ſhould be delayed 
and prejudiced in his Tythes;and fo it was adjudged in Parſon Bugs caſe, 
Mich.8.7acobi,in this Court, 


m__ Ow 


fill. 11 Facobi,in the K ings Bench. 
343- Crosst and STAxroe's Cale, 


A NaRion of falſe Impriſonment was brought againſt the Defendant 
A and two other Juſtices of Peace of the County of Terk, The De- 
fendants juſtified the Impriſonment, by reaſon of the Statute of 1 7.cap. 
That it ſhould not be lawful for any maliciouſly and contumeliouſly to 
moleſt or diſquiet any perſon or perſons which are Preachers , or aftec 
ſhould be Preachers. And the Plaintiffe demarred upon the Plea in Bar 
generally ; and ewo Exceptions were taken to the Pleading : 1. Becauſe 
the words of the Statute were miſrecited ; for the words of the Statute 
are in the disjunQive, maliciouſly or contumeliouſly : And the opinion of 
the Court was, that when the precedent & ſubſequent words disjunRive 
are all of one ſenſe,that the word(0y) is all one with the copulative; bur 
where they are of divers natures ( as by word or deed ) it is otherwiſe. 
The ſecond Exception was, That where the words were (by the greater 
partofthe Juſtices) the Recital was (by the better part of the Juſtices, ) 
- notwithſtanding theſe Exceptions , it was adjudged againſt the 
Plaintiffe, 
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Paſch. 12 Tacobi, in the Kings Bench. 


344- Carrwkicurt's Cale. 


£O—_ prayed-a Prohibition ; and the Caſe was this. e£. lying 
ſick upon his bed, made his Will; and afterwards ſaid unto his 
Executors named in the Will, 7 wil,chat B. ſhall havetwenty pounds more, 
if you can ſpare it. And the Executor anſwered and ſaid, Tes forſooth : 
but no: Codicil was made of the ſame Legacie. And a Bill was preferred 
in the Spiritual Court for the Legacie : whereupon the Execytor prayed 


a Prohibition, And it was holden by this Court, that although this 
Court 


Sir Chriftopher Heydon's (aſe, 247 
- Court hath not power to hold plea of the thing Libelled*for there in 
the:Spiritual Court, yet it hath powerto limit the Juriſdictions of other 
Courts; and if they abuſe their authority, to grant a Prohibition. Yd, 
2 H.4.10, But it was doubted whether the Spiritual Courr, as this caſe 
is, mightgive remedy to the perſon for the Legacie : For the ſame not 
being annexed to the Will by a Codicil, it was but fidei commiſſum: and 
5 the doubt was, Whether the Spiritual Court might hold plea of it: 
or if they cannot hold plea'sf it,ther-in this caſe a Prohibition may be 
lawfully granted, although that this Court have not power nor juriſ- 
diction of the thing it ſelf. The Court would be' adviſed of it, .and 
therefore it was adjourned: 


© 
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Paſch. 12 Iacobi, in the Kings Bench. 


345. Sir CarisToruer HErbons Cale. 


rt & Smith brought an Aſſiſe of Novel diſſe;n againſt 
Sir Chriſtopher Heydon, which was tryed at the Aſſiſes in Norfolk 
before Sir Tho. Fleming Lord Chief Juſtice of Zxg/ard, . and Juſtice 
Dodderidge, which was found for the Plaintiffs, and Judgment was given 
for them in the Court of Common-Pleas. \And thereupon Sir Chriſts- 
pher Heydon brought a Writ of Error inthe Kings Bench ; and aſſigned 
for Error, That whereas the Judgment was given upon his own Con- 
feſſion, the Judgment was entred , That the Plaintiffs id recover per 
viſum Recognitorum Aſſiſe preditt. And after argument in the Kings. 
Bench, it was adjudged by the whole Court, that the Judgment given 
in the Common-Pleas ſhould be affirmed , notwithſtanding the Error 
aſſigned. And now to reverſe the Judgment given in the Kings Bench, 
he brought another Writ of Error in Parliament. Cook Chief Juſtice (aid, 
That the Clarks of the Chancery ought not to make a Writ of Error to 
the Parliament, unleſſe they have the Kings licence ſo to do. Andit was 
agreed by the whole Court, that a Writ of Error lieth in Parliament up- 
on the Tranſcript of the Record, without bringing of the Record it ſelf 
in Parliament : For the Parliament is holden at the Kings pleaſure, and 
may be diſſolved before the Errors be diſcuſſed ; and 1o the Record ic 
ſelf cannot be brought here again , becauſe the Parliament which is a 
higher Court was once poſleſled of it. 8 H.5. Error 88. The ſame Law 
in Error upon a Judgment given in /reland, 5 E.2. Error 89. where only 
the Tranſcript of the Judgment is removed : For if the Record it ſelf 
ſhould be brought into England, it might be that before it came hither 


itſhall be drowaed in the ſea ; and it is dangerous to: commit a Record | 
| Y 
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ro the mercy of the winds and fea. And Error lieth to reverſe a Fine up. 
onthe Tenor of the Record : and it is not neceſſary to bring the Fine 
it ſelf, 'becauſe there is not any Chirographer in this Court to examine 
it. At another day the ſame Term, George Crook, and Noy took five 
Exceptions to the ſaid Writ of Error : the firſt was, Becauſe the Writ 
doth recite the Judgment to be i» Af/i/.capt.coram T ho. Fleming Capital. 
7 uſticiar. ad Placita, & Fohannem Dodgeridge milit. unum fuſtic. 4 
Placit. coram nobis tent. And the Exception was, becauſe that this latte 
addition was not to them both. Dodgeridge Juſtice held, that the ſame 
was no good Exception to abate the Writ of Error, becauſe the omiſſion 
is only in the addition of Honour which is ſurpluſage, and the Perſon is 
certain, and his power appears to take the Aſſiſe : and that Exception is 
not in point of juriſdiction, but of denoting of the perſon z and there- 
fore is like the Caſe in 19 E1iz. Dyer, 356. which is a ſtronger Caſe, and 
6 E.5.Dyer 77. Haughton and Cook, conty. But (Took Juſtice did agree 
with Dodderidge, that the addition of the ſame was but ſurpluſage, and 
that the Writ had been well enough without it. (ook Chief Juſtice held 
the contrary : For then he varieth from their Commiſſion, which is 
their authority ; but if it had been left out in their Commiſſion, then 
the Writ had been good enough. And heſaid,that when a man meddles 
with a thing which is but ſurpluſage;which he needed not to do, he muſt 
recite the ſame ſubſtantially, otherwiſe his plea will be vicious, {<4 par. 
Palmers caſe. And when he maketh Tho. F —_— apit.? uſtic.ad Placita 
indefinitely, he varieth from the truth : for the ſtile is, Tho. Fleming 
( apit.Zuſtic.ad Placita coram Rege tent. Haughton Juſtice acc* and he 
faid,that in everyWrit of Error which is toremove a Record three things 
ought to be expreſſed. 1, Mention is to be made before what perſon it 
was taken, as the book is in 28 H.6.11. 2. It is to mention betwixt 
whom it was, 9 H.6.4. 3. The manner of the caption is to be menti- 
oned, whether by Writ or without Writ, 2 R. 3. 2&3. and this Writ 
faileth in the firſt of them, therefore he concluded that the Y Vrit ſhould 
abate. Cook, Chief Juſtice was of the ſame opinion, and agreed that 
Miſnoſmer and variance are not to be favoured, if they be not ſubſtan. 
tial agd eſſential, que dant efſe rebws : and he ſaid that the variance in 
this caſe is of ſuch nature ; For in many Records yet extant, and in the 
time of King H.3. itis to be found, that the Chief Juſtice of England 
. did fit and give Judgment in the Common-Pleas and inthe Exchequer ; 
and ſo then Capitel.Zuſtic.ad Placita is too general, becauſe he might ſir 
and give Judgment in any of the ſaid Courts, The ſecond Exception was, 
becauſe that the VVrit ſaith, Aſſiſa capra,c>c.and doth not ſay per breve, 
nor fine breve, nor doth ſay ſecundum legem & conſuctudinem, &c. For 
in 43 Eliz. inthe Caſe betwixt {romVWwell-and Andretti, it was adjudged 
not good to fay, That ſuch an Alton came into the Common-Pleas out 
of the Country, and doth not ſhew that it came by adjournment, or by 
ertiorari, 
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Certlorari, or Mittin. To which it was anſwered by Dawpert Coun» 
cellor for the Plainriff, that it is a ſtrong intendment that the Aſliſe was 
taken per breve, and therefore it needed nor to be expreſſed, becauſe it is 
ageneral,and not a ſpecial Afiſe. {ook Juſtice. The Exception isgood; 
for it is ſo general, that it cannot be intended which Aſliſe it was : For 
put caſe there were two Aſliſes betwixt the ſame parties,” it cnnnot be 
®nown which Afiſe is intended. And of the ſame opinion was Haxghton 
Juſtice. Dodderidge contrary ; and he ſaid, Notwithſtanding the Ex- 
ception the Recor _ to be removed by the Writ: For the Judges 
Conſcience may be well ſatisfied which Record is to be removed; And 
here the Record which is to be removed is ſo preciſely ſhewed, that no 
body candoubr of it which _ to be certified : And there are Records 
removed by Writs of Error which are more dubious then this is, v. 19 
Eliz. Dyer 356. 20 E.z. But in this caſe the Writ is much enforced by 
the words Somwmon. & Capt. For inevery Aſſiſe there are four Com- 
mands to the Sheriffe. 1. Facere tenementwm eſſe in pace, to quiet the 
poſſeſſion. 2. Facere recognitionem, or Recognit.videre tentam. 3. Sum- 
moneas. 4. Ponas eos per vadios, &c. For which cauſe of neceſſity it 
muſt be meant an Ny per Breve. The third Exception was, becauſe 
inthe Writ it was not ſhewed who was Plaintiffe, and who Defendant. 
Doeaderidge. Itis generallyto be agreed, That the Writ of Error ought 
to agree-with the Record : which Rule is taken in- 3 H.6.:6. (.. 3. par. 
the Marqueſs of Y/incheſters Caſe. Bur yet every Variance doth not a- 
bate this VVrit : For if the variance be only in matter of circumſtance; 
as it iSinthis Caſe, the V 'Vrit ſhall not abate. vi4.9 H.6.4. 4 & 5 Phil. 
& Ma. Dyer 164. 2 Eliz. Dyer 173. & 180. 28 H.6. 11.& 12, 
The fourth Exception was, becauſe it doth nor ſhew the place of the 
Caption of this Afliſe, but ſayes generall i» Com: Norfolk, Haughton 
held that rather co be examinadle in the Parliament then here. The laſt 
Exception was, becauſe the VVrit is direted to Cook Chief Juſtice, that 
he certifie the Record ſub igilo ſuo : whereas it was ſaid the Record it 
ſelf was to come in Parliament, and there a Tranſcript thereof is to be 
made, and the Record to be remanded. Y. 22 E. 3. 23 Eliz. Dyer 357- 
1 H. 7.29. _ the Book of Entries 302. To which it was anſwered, 
That itis at the pleaſure of the Parliament to have either the one or the 
other, 22 E.3.3. 8 H.5. Error $8. To which Cook, agreed. And note, 
that upon this VVrit of Error a S»perſedeas was fraudulently procured, 
and a V Vrit of Attachment iſſued forth againſt Bacon who procured it ; 
And the Swperſedeas was diſallowed, becauſe that another Sxperſedeas 
was granted in the firſt VVrit of Error, And a man can have but one 
Smperſedeas. But the Queſtion in this Caſe was, Admitrting that the 
VVrit of Error be good and not abateable, If the ſame be a Swperſedeas 
init ſelf >- And the Court:doubred of that point : For Cook Chief Juſtice 
ſaid, That he had viewed 26 or 27 V Vrits of Error which were brought 
K k n 
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in Parliament, where the firſt Judgment was diſafirmed , and but one 

where the Judgment was affirmed ; and that is.in 23 E/iz. Dyer 357. 

the Record of which cannot be found: Et quod in praxi eſt inufrtatum,in 

jure eſt ſuſpetium. The Books where Error was brought in Parliament 

are 2: E.3.,34&40 inthe old print. 22 £.3.3. 42 Aſ.. pl. 22. 9 H.5.23. 

i H.7.29. 23 Eliz. Dyer 375. And it ſhould be miſchievous for delay, 
for a Parliament is oaly to be fummoned at the Kings pleaſure. Haughroy® 
Dodderidge and (700k, held cleerly, That this VVrit of Error was a S#- 
perſedeas 1n it ſelf, and that upon the Book of 8 E. 2. Error 88. & 

1 H, 7.19. where it is ſaid, That the Juſtices did proceed to Execution 

after the Judgment atfirmed in Parliament, and therefore ex conſequente 

ſequitar not before : And therefore the VVrit of Error is a Saperſedeas 

that they cannot proceed. But there is no Preſident of it in the Regiſter, 

but a Scire facias, fo.30. And the Court held, That if a Szper/edeas be 
once granted anddetermined in default of the party himſelf,chat he ſhall 
never bave another Sperſedeas : but otherwiſe if jt fail by not coming 
of the Juſtices. Alſo ok, Chief Juſtice held, That by this VVrit of 
Error in Parliament Sir Chriſtopher Heydon could not have the effet of 
bis ſuit, becauſe it is to reverſe a Judgment coram Rege, and ſo the Judg. 

ment given in the Common-Pleas ſtands ftm , and Sir Chriſtopher 
Heydon is put to a new V Vrit of Error in this Court : for the Judgment 

inthe Kings Bench is, Z#diciam affirmetur, & ſtet in pleno robore & ef- 
feftu : And it is not asthe Judgment is in 20 E.4 44. 7udicinm ſter in 
etern#m. And fo that not being the fundamental Judgment, the Reverſal 

thereof is but the beginning of another ſuit, 38 H.6.3. And admit that 

the VVrit of Error be a S»per/edeas for the ſecond-Judgment, yet it is a 
Queſtion whether it ſhall be for the firſt which is not touched by the 
VVrit: And whether they may grant Execution upon it or not. Y;de 
13 E. 4. 4: 43 E.3.3. $8 H. 7.20. And therefore the Court adviſed Sir 
Chriſtopher Heyden to ſue unto the Kings Majeſty by Petition to have a 

new Writ of Error, for without Petition he cannot have the Writ, 

22 E,z 1.8 E 2, Error 88, And the Juſtices gave him warning to do it 

in time conyenient, otherwiſe they would award Execution.if they did 

perceive the ſame to be meerly for delay,according to the Caſesin 6 H 7 

& 8 71.7, And afterwards the Parliament being upon a ſudden diſſol- 

ved without any thing done therein, Execution was awarded, 


Paſch, 12 Iacobi,in the Kings Bench. 


346. Brithwman and Martin's Cale. 


=—_ Blithman brought an Action upon the Caſe againſt Iſartin upon 
an eAſ[#wpſit, and recovered. And it was moyed, That becauſe the 
Con- 
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Conſideration which was the Cauſe of the Aion was againſt Faw, that 
che Judgment might be ſtayed. For the Plaintiffe did alleadge the ſame 
to be in conſideration, That ifthe Plaintiff being Goaler of ſuch a Priſon 
in Deveyftire, would deliver one who was in Execution for Debt, he 
promiſed to give him Twenty pounds: And he alleadged in fa#o, that 
he did deliver him, the Debt not being ſatisfied : And becauſe the Con- 
"fideration was to do a thing which was againſt the Law, the opinion of 
the Court was that it was void, and that the Plaintiffe ſhould not have 
Judgment. 


yn EIT ——_ 


Paſcb.1 2 Iacobi, inthe Kings Bench. 


347. SHERLOE's Cale. 


Gi brought an AQtion of Aſſault and Battery, and declared © od 
enum the Defendant verberavit : And did not ſhew certain, nor al. 
leadge preciſely in his Declaration; That the Defendant did beat him; 
Exception was taken unto it: For there is a difference betwixt a Decla- 
ration in an Ejettione Firme, Debt, and this Aion ; for in thoſe Aions 
ſuch Declaration is good, but not in this Action. And to prove the ſame, 
one Sheriffe and Bridges Caſe in 39 Fliz. was cited, where ſuch Decla- 
ration was adjudged void. But yet the opinion of the Juſtices was, 
That the Declaration was good enough notwithſtanding the ſaid Judg- 
ment in 39 Eliz, 


— — 


Paſch. 12 Iacobi, in the Kings Bench. 
349. Grusz's Calc. 


] T was mov<d in Arreſt of Judgment upon iſſue joyned inter Mathia ne 
Grub , and in the Yenire facias he was called Mathewnm Grub. And 
Cook Chief Juſtice ſaid, That the Yexire facias was vitious : but becauſe 
that the Jury did appear upon the Habeas Corpera, the Trial was well 
enough. 


K k 2 Paſch. 


—_— __ 
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 Paſch. 12 Tacobi, in the Kings Bench. 
349 Crook and Aviain's Cale. 


(7 brought an Action uporethe Caſe againſt efverive 
for ſpeaking theſe words, viz. 4r.Crook came into Cornwal with 
a blue Coat: but now he hath gotten much wealth by trading with Pirats, 
and by coſening by tale of Pilchers, and by Extortion, And Cook Chief 
Juſtice ſaid, That the Law giveth no favour to thoſe verbal Actions, and 
we fee there is not any ſuch Ation brought in our old Law-books. And 
therefore he ſaid, Words ought to be certain : And he examined the 
words in this Cafe by themſelves ; and Gid, That the firſt words are not 
ationable, becauſe they are not material ; And the other words ( by 
rrading with Pyrats) atetoo general; for an honeſt man might trade 
with a Pyrate,not knowing him to be a gran, and ſo no damage might 
come to him. But as to the other words he gave no opinion. 


Paſch. 1 2 Jacobi, in the Kings Bench. 


350. CLAYBoN & Sir JeRomM Hor SEY s Calc. 


Gr brought an Aion upon the Caſe againſt Sir Zerom Horſey 
for ereing of a houſe in a certain place called Riſborough. Common: 
and alleadged in certain, That every one who had Common in R:ſborough 
pred.&c. and did notalleadge, That the Commohi is in the Mannor of 
Risborongh : But he declared, That there is ſuch a Cuſtome within the 
Mannor of Rishorough. And the opinion of the Court was, That the 
Declaration was good, becauſe there is but one Riborough alleadged, 


' and therefore of neceſſity it muſt be meant de Iſanerio. 


——_— 
—_— 


———— 


' Peſch. 12 Igcobi, in the Kings Bench. 
351, TheCLiotawokkeks of Ipswick Cale. 
Th Maſters and Wardens of the Clothworkers of Tpſwich in the 


County of S»ffo/k,, brought an Aftion of Debt for 3!. 13*. 49. 
againſt 
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apainſt D. and declared, That the King who now is had irtorporated 
them by the ſame-name,cc. And had- granted unto them by Charter, 
O nod mulls exerceat arrem five vconpationem in aliqua ſhippa, domo. ſive 
tumeru infra villam predift. of a'Clothworkeror Tailor, n;/; ante eos vel 
dwos eorum probationem faceret qwed Appremtic. fuit per ſpacium 7 an- 
woram, O& per eos five duos eornm fit approbat. ſub pena 3\. 13+. 49. 
pro qualibet [eptimana qua exerceat preditt. artem contra hanc conſtituti- 
onems. And layed 5 fafto, That the Defendant had uſed the Trade of 
a Tailor forthe ſpace, &c. againſt ec. The Defendant pleaded, That 
he was retained in ſervice with one Mr. Penne! Gen: of Ipſwich, and had 
been an Apprentice for the ſpace of ſeven years ix tal; loco, 5c. And that 
he made garments for his ſaid Maſter and his wife and their children, 
infra &'c. que quidem exercitio eft eadem exercitio artis which is ſuppoſed 
by the Plaintiffs in their Declaration. Upon which the Plaintiffs did de- 
mur in Law, Gold/mith for the Plaintiffs, That the Plea in Bar is void : 
For every Plea in Bar ought to confeſle and avoid, traverſe or deny that 
which is alleadged in the Plaintiffs Declaration : But this Plea in Bar had 
not done any of them,and therefore was void: For the exercifing of the - 
Trade which he hath confeſſed in his Bar, cannot be intended the ſame 
matter with which the Plaintiffs have charged him in their Declaration, 
and therefore it is ng good baratall: And to prove the ſame, vide 
14 H.6.2.35 H.6.53. 12 H.7.24. 27 H. 8.2. Sir Robert Hitchams for 
the Defendant: And he held that the matter is well confeſſed and 
avoided ; becauſe that uſage which he hath confeſſed in the Bar is co. 
tourable the ſame uſage with which the Plaintiffs have charged him in 
their Declaration. As in a Writ of Maintenance, the Defendant ſaith 
That he was of Councel with the party, being a Serjeant at Law, ec. 
which is the Tame Maintenance which is ſuppoſed by the Plaintiffe - 
vide 28 H.6.7. & 12. 19 H.6.30. 18 E.4.2, 36 H.6.7. Allo he faid, 
Whena Declaration is general,the Defendant need not traverſe, 1 E.4. 
9. 2 E£.4.28. And'further he ſaid, That the Statnte of 27 El. cap.s. 
of Demurs helped that defeR, for that it is but only in matter of form, 
But the Juſtices did not argue that point : But the Queſtion which they 
made was, Whether the Conſtitution or Ordinance were lawful or not: + 
And as to thatiit was holden by the whole Court, That the ſaid Ordi- 
nance was unlawful : And it was agreed by the Court, That the King 
might make Corporations, and grant to them that they may make Ordi- 
nances for the ordering and government of any Trade; but thereby 
they cannot make a Monopoly, for that is to take away Free-trade,which 
is the birthright of every Subjet; And therefore the Cafe was in 2 77. 
5.5. in Debt upon a Bond upon Condition, That one ſhould nor uſe his 
Trade of a Dyer in the Town where the Plaintiffe did inhabit for one 
year: And there ſaid, That the Obligation was void, becauſe the Con- 


dition was againſt the Law ; And he ſwore (by God) if che Plaintiffe 
were 
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were preſent, that he ſhould go to priſon till he had paid a Fine to the 
King: Yer: regularly, Modus  Conventio vincunt legem.. ' 2. It was 
reſolved, That although ſuch Clauſe was contained in the Kings Letters 
Patents, yet it was void : But where it is either by Preſcription or by 
Cuſtome confirmed by Parliament , there ſuch an Ordinance may be 
good ; Qxia Corſuetudo Legals plus valer quam Conceſſio Regalrs. The 
King granted unto the Abbot of zhirny the Cuſtody of a Port which 
is as it were a Key of the Kingdom; and therefore the Grant was void 
and ſo adjudged : And ſuch Grants are expreſly againſt the Statute of 
9 E 3.c4z.1. And the Charter granted by King Henry the 8. to the 
Phyſitians of London hath the ſame Clauſe in it :- But if it had not been 
confirmed by Ac of Parliament made 33 H. 8. it had been void. The 
King granted unto B. that none beſides himſelf ſhould make Ordnances 
for Battery in the time of war : Such Grant was adjudged void. Bat 
if a man hath brought in a new Invention and a new Trade within the 
Kingdom, in peril of his life, and conſumption of his eſtate or ſtock, e+c: 
orif a man hath made a new Diſcovery of any thing, In ſuch Caſes the 
King of his grace and favour, in recompence of his coſts and travail, may 
grant by Charter unto him, That he only ſhall uſe ſuch a Trade or Tra- 
tique for a certain time, becauſe at firſt the-people of the Kingdom are 
ignorant, and have not the knowledge or skill to uſe it : But when that 
Patent is expired, the King cannot make a new Grant thereof : For 
when the Trade is become common, and others have been bound Ap- 
prentices in the ſame Trade, there is no reaſon that ſuch ſhould be for- 
bidden to uſe it. And Cock, Chief Juſtice put this Caſe : The King 
granted to B, That he ſolely ſhould make and carry Kerſies out of the 
Realm ; and the Grant was adjudged void ,* which Crook, conceſſir. 
3. It was reſolved, That this Charter was void, becauſe of the words,viz. 
Niſfs ante eos vel duos eorum probationem fecerit, &c. And therefore it 
was conſidered what proof ſhould be ſufficient for the party : And asto 
that it was agreed, That the proof cannot be upon Oath ; for ſuch a 
Corporation cannot admidiſter an Oath unto the party : And then the 
proof muſt be by his Indentures and Witneſſes ; and perhaps the Cor- 
poration will not allow of any of them : For which the party hath no 
remedy againſt the ſaid Corporation, but by his ARtion at the Com- 
mon Law; and in the mean time he ſhould be barred'of his Trade which 
is all his living and maintenance, and to which he had been Apprentice 
for ſeven years. Another reaſon was given, becauſe that by this way they 
ſhould be Judges in their own canſe, which is againſt the Law ; And 
the King cannot grant unto another to do a thing which is againſt the 
Law, And afterwards T4». 12 7acobi, Judgment was entred, 20d 


Derentes mibil capiant per Billam . And Judgment was then given for 
the Defendant. 


| : Paſch. 


Linfey and of fſhton's Caſe. 255 


———— —_—  ——_— 


CO — DOO— y—_ 


Paſch. 12 Tatobr, in the K ings Bench. 
352, Linstyand Asnron's Cale. 


] brought an AQtion of Debt againſt e{/ron uponra Bond, the 
Condition of which was to perform/an Award. The Defendanc 
faid that the Award was, That the Defendant ſhould ſurceaſe all ſuits 
depending betwixt them , which he had done: The Plaintiffe in his 
Replication ſaid , That the Arbitrators made ſuch Award »t ſupra , 
and alſo that the Defendant ſhould pay unto the Plaintiffe 25L at 
the houſe of [ S. ab/que hoc , that they made the other Award only. 
Upon which the Defendant did rejoyn and ſaid, That well and rrue it is 
that they made thoſe Awards, &c, But they further awarded that che 
Plaintiffe ſhould releaſe unto the Defendant , which he had not done. 
And upon the Rejoynder the Plaintiffe did demur in Law. And the 
opinion of the Court was without queſtion, That the Plea was a de-- 
parture, 19 H.6.19. But it was argued by Fi»ch, That the Replicction 
was inſuthcient : For the Plaintiffe ought not to have traverſed, as this 
Caſe is, becauſe that a man ought nor to traverſe a thing alleadged by 
Implication, but ought to traverſe that which is alleadged de fao, upon 
which there may be an iſſue joyned. And to prove the Traverſe void, 
the Caſe in 11 H.6.50. was put - But the Exception was not allowed by 
the Court. Another Exception was taken, becauſe the Award it elf 
was void, becauſe it was to doa thing upon-'the Land of another man, 
which he might not lawfully do : And although the Arbicrators might 
award him to do the thing which is inconvenient, yet they cannot 
award him to.do a thing which is impoſſible and againſt the Law: as in 
17 E.4,5. Twowere bound to ſtand to the Arbitrement of ?: S. of all 
Treſpaſſes ; who awarded that the one ſhould pay unto the other 42. 
and that he find Sureties to be bounden for the payment 6f it. And by 
the opinion of the Juſtices the Award was void, becauſe. he could not 
award a manto do that which did nor lie in his power, and he hath no 
means to compel the ſtranger to be bound for him. But tl.e opinion of 
the whole Court was againſt F;zch:For firſt, the mony is to be paid apyd 
domnm 7.$, and not in domo ; And it might be, for any thing that ap- 
peareth, .that the ſaid Houſe 1s ad;oyning to the High.way, ſo asevery 
Stranger might lawfully come unto it, although he might not come into 
it without beinga Treſpaſſor : But admit- it be not adjoyning to the 
High-way, yet-he might come as neer unto the houſe as he cou!d, or he 


might get leave to.come thither. Secondly, it was reſolved, That al- 
though 
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though the Award was void as to that part, yet for the reſidge it ſtood 

00d, and therefore for not performance of the ſame the Bond is for- 
ſited. As if 7. be bounden to perform the Award of ?.S. for White- 
Acre, and that he award that I enfeoffe another of White-Acre, and 
that he give unto re Ten pounds : If I tender unto him a Feoffment of 
White-Acre, and he refuſeth it, and will not give to me the 10. I ſhall 
have an Action of Debt upon the Bond, as it is adjudged in Osborx*s Caſe 
C.10.par.131. The ſame Law, If 7.S. and ?.N. ſubmit themſelves unto 
the Award of 7.D. who awardeth that F.S. ſhall ſurceaſe all ſuits, and 
procure F.X, to be bounden with a ſtranger, and make a Feoffment of 
his Mannor of D. which is a thing out of the Submiſſion : In-that caſe 
there arethree things enforcing the Arbitrementy the firſt is only good, 
the ſecond is againſt the Law, and the other is out of the Submiſſion : 
yet being in part good, it ought to be performed. in that, otherwiſe the 
Bond is forfeited. But this Cafe was put : If F. be bounden to ſtand 
to the Award of A. ita quod:it be made de & ſuper premiſſis, and after- 
wards A. maketh an Award but of part of the premiſes, there it is void 
inal}, becauſe it is not according to the authority given unto him, And 
afterwards.in the principal Caſe Judgment was given for the Plaintiffe, 


rn —ng I en, 
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Paſch. 12 Jacobs, in the Kings Bench. 


353+ Dockwrar and Bear's Cale. 


= an Eſſex Jury, The opinion of the Court was, That Wood will 
paſſe by the name of Land, if there be no other Land whereby the 
words may be otherwiſe ſupplied. Alſo it was agreed, That the Tenant 
for Years might fell Underwoods of 25 years growth, if che ſame hath 
uſed to be felled. 


W— — th —__ 


—— 


Paſch.12 7 acobi, inthe Kings Bench. 


334. WroTEslEY and CanDisns Caſe. 


Lizabeth Wreteſley did recover Dower. 6 Jacobi .in the Common- 
FE Pleas; in which Writ ſhe demanded rerriam partem Maxerii de D. 
eny pertinacits, Nec non tertiam. pavrem quarkudam: terrarumjacent: in. 
Hovelan. And upon Ne #aque ſciſe que Dower the parties were at iſſue, 
and the Yenire facias awarded de Hovelaw : And. it was: found for the 


Plot, 4 
- 3s a% 1 
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Plaintiffe, and Judgment was given for her. And Cand;/ the Defendant 
brought a Writ of Error in the Kings Bench ; and affigned for Ecror, 
That it was a Mi{-trial : For that the YVenire facias ought to have been 
de Manerio, and not of Hovelan, 6 H. 7.3. 11 H.7.20. C.6. par. +. 
19 H.6.19. 19 E.4.17. Yet the Councel of the Defendant moved, 
That the Trial was good for the Land in Hovelan : And it being found 
that the Husband was ſeiſed of the Mannor of D.that now the Trial was 


g00d for the whole. 


Paſch. 12 Jacobi, in the Kings Bench. 


cre 


355- Cowtrr and Lecar's Cale. 


>+*;g brought an Andira querela againſt Legar, and the Caſe was 
this: (owlcy and Bates bound themlelves in a Bond of 200!, jointly 
and ſeverally to Legar ; And afterwards 6 7acebi, Legat brought an 
aQion of Debt upon the Bond againſt Bates, and had Judgment ; and 
7 facobi the ſaid Legat brought Debt againſt Cowley in the Kings Bench 
upon the ſame Bond, and obtained Judgment; and afterwards he ſued 
forth Execution upon the firſt Judgment by Eegir, and had the Land of 
Bates,who was Tenant thereof only for another mans lite,in Execution; 
and afterwards he took forth a Capias ad ſatisfaciendum againſt (owley 
upon the Judgment in the Kings Bench : And thereupon Cowley brought 
an Amndita querela, containing in it all the whole matter. And the opt- 
nion of all the Juſtices was, That the Axzadita querela was well brought. 
And firſt it was holden, That when a man may plead the matter in bar, 
he ſhall not have an Andita querela upon the matter, becauſe it was his 
lacheſs that he did not take advantage of it by way of plea. But ſecondly 
in this Caſe it was ſaid , That he could not have pleaded the ſpecial 
matter; and therefore as to that point the Ardita qrerela was well 
brought. But the onely doubt in the Caſe was, Whether Legar the 
Defendant might have a new Execution by Capias ad [atisfacienduny, 
after that he had Execution againſt one of the Obligers by Elegit : and 
the doubt was, becauſe the Judgments vpon which he grounded his 
Executions were given at ſeveral-times,and in feveral Courts,and againſt 

ſeveral perſons : For it was agreed by the whole Courr, That a /zpizs 

doth noc lie after Execution ſued by Elegit againſt the ſame perſon; but 

after a (apias an Elegit is grantable : And the reaſon of the difference 

is, becauſe upon the prayer to have an Elegit, 1t 1s entred in the Roll: 

Elevit fibi exec itionem per medittatem terre, ſo as he is eſtopped Ly the 

Record to have another Execution ; but upon a (apias nothing at a1! 


1 
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is entred'upon Record. Yet Cook, Chief Juſtice ſaid, That it is the com- 
mon praqtice of a good Attotney to deferre the entry in the Roll of 
Execution upon an Elegir, until che Sheriffe hath retorned it ſerved : 
And in ſuch caſe it was agreed, That if the Sherifte retorn upon the 
Elegit,Thatthe party hath not Lands, c.then the party may take forth 
a {apias, Alſothe:Elegit is in it ſelf a ſatisfactory Execution ; and by 
the Common-Law a man ſhall have but one Execution with ſatisfaction. 
And therefore at the Common-Law, if after Execution the Land had 
been eviced, the party had no remedy : And Cook ſaid, If part of the 
Land be evicted , the party ſhall not have remedy upon the Statute 
of 32 H.8.cap.5. to which Crook Juſtice agreed. And the Court held it 
to be no difference, although that the Judgments were given in ſeveral 
Courts againſt perſons ſeveral, and at ſeveral times, and where it is but 
one Judgment againſt one perſon. Yide the Caſe 43 E. 3. 27. where in 
Debr.the Defendant faid, That the Plaintiffe had another Action for the 
ſame Debt depending in the Exchequer by Bill, Judgment, &c. And by 
Mowbray and Finchden cleerly itis a good plea, although it be in an- 
other Court : And Dodderidge Juſtice ſaid, That in the firſt cale the 
ſaid Legat might ſue the ſaid Cowley and Bates ſeverally, and after 
Judgment he might chooſe his Execution againſt which of them he plea- 
ſed : But he could not have Execution by Elegir againſt them both. 
And therefore he ſaid, That although there be an Eviction of the Land, 
or that the Judgment be reverſed by Error after that he hath Execution 
againſt one by Elegir, yet Legar could not have Execution againſt the 
other : for by the firſt Execution he had determined his Ele&tion, and 
he could not ſue the other: which (ok agreed. 


— _—— 


Mich. 1.2 Jacobi, in the Kings Bench. 


356. Fox and Mzpcarr's Calc. 


IN a Writ of Accompt brought in the Court of Tok, the Plaintiffe 

had Judgment that the Defendant ſhould accompt : And upon that 
Judgment the Defendant in the -Court there brought a Writ of Error 
in the Kings Bench. And it was adjudged, That no Writ of Error lay in 
that caſe, becauſe the Judgment to Accompt is but the Conveyance, and 
the Plaintiffe hath not agy benefit until he be ſatisfied by the Award of 
the Auditors; for upon - their Award the final Judgment, ſhall be 
given, 


Micb, 
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Mich. 12 lacobi, in the Kings Bench, 
357: The Biſhop of Sai sBuRY's Cale. 


JT was holden in this Caſe, That if a Biſhop, Parſon, or other Eccleſi- 

aftical perſon do cut down Trees upon the Lands, unleſs it be for Re- 
parations of their Eccleſiaſtical houſes; and do or ſuffer to be done 
any delapidations : That they may be puniſhed for the ſame in the 
Eccleſiaſtical Court,and a Prohibition will not lie in the Caſe ; and that 
the ſame is a good cauſe of deprivation of them of their Ecclefiaſtieal 
Livings and Dignities. But yet for ſuch Waſtes done they may be 
ny puniſhed by the Common Law, if the party will ſue there, Vide 
2 H.4.;. 


— 
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Trin. 13 Iacobi, in the Kings Bench. 


358- Prxartand the Lord NomrTH's Cale. 


A Man was diſtreined by the Bailiffe of the Lord North, for 205. 
impoſed upon him in the Court-Leet for the erecting and ſtoring 
of a Dove-Cote : And it was ſaid, That it cannot properly be called a 
Nuſance, but for the deſtroying of Corn, which cannot be bur at certain 
times of the year : And therefore it was conceived, That the party who 
was preſented might traverſe the Nuſance to be with his Pidgeons ; and 
it was ſaid that a man might keep Pidgeons within his new houſe all the 
year, or putthem out at ſoch a time as they could not deſtroy the corn : 
And Cook Chief Juſtice ſaid, That there is not any reaſon that the Lord 
ſhould have a Dove-Cote more then the Tenant ; and he asked the 
Queſtion, where the Statute of E.2. faith, Inquiratur de Dove-Cotes 
erected without Licence, Who ſhould give the Licence ? Ad quod non 
fait reſponſum, Tn Mich.Term following the Cafe was argued by Dam- 
port, who ſaid, That the erecting of a Dove-Cote by a Freeholder was 
no Nuſance : For a Writ of Right lieth of a Dove-Cote, and in the 
Regiſter it is preferred and named before Land, Garden, cc. Bur he 
ſaid that there was a fatal defe& in the Plea ; which was, That the Pre- 
ſentment at the Leet was, That Prat had ereRed a Dove-Cote unlaw- 
fully, and did not ſay ad commune nocumentum, as it ought to be, other- 
wiſe it is not preſentable in the Leet : And therefore although it was 
otherwiſe in the Plea, That it was ad commune nocument um, the lame did 


not help the defeRive Preſentment. 
Ll 2 Mich, 
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Mich. 10 Facobi, inthe Common Pleas. 


359. Greenway and Barkek 's Caſs. 


"PErwixt GreenWay and Barker, It was moved for a Prohibition to the 
Court of Admiralty ; and the Cauſe was for taking of a Recogni- 
ſance in which the Principal and his Sureties, his heirs, goods and lands 
werebounden : And it was in the nature of an Execution at the Com- 
mon-Law . and thereupon they in the Admiral Court made out a War- 
rant to arreſt the body of the Defendant there. Dodderidge Serjeant ſaid, 
That it was not a Recognifance at the Common-Law, bur only a Stipu- 
tation,in the nature of a Bail at the Common-Law ; and he ſaid, That ic 
was the uſual courſe to pledge goods there in Court to anſwer the party 
if ſentence were given againſt him. Xichols Serjeant : They cannot 
take a Recogniſance; and by the Civil Law, if the party render his body 
the Sureties are diſcharged;and Execution ought to be only of the goods, 
for the ſhip is only arreſted ; and the Libel ought to be only apainſt the 
{hip and goods and not againſt the party, 19 H. 6.acc*. And afterwards 
Dr. Steward and Dr. Fames were defired by the Court to deliver their 
opinions what the Civil Law was in this Caſe: and Door Steward 
faid, He would not reſt upon the Etymologie of the word ; for if it be 
a Recogniſance, Bail, or Stipulation, it is all one in the Civil Law; and 
in fuch caſe he ſaid by their Law Execution might be againſt the ſureties, 
And he argued, 1. Thatex zeceſſirate it muſt be agreed that there is an 
Admiral Court. 2. That that Court hath a Juriſdiftion : And by a 
Statute made in Heyry the 8. time, and by another in the time of Queen 
Elizabeth, divers things as Appeals, &c. were triable by the Civil Law. 
And he ſaid, That every Court hath his ſeveral form of proceedings ; 
and in every Court that form is to be followed which it hath antiently 
uſed : And as to the proceedings he ſaid, That firſt they do arreſt the 
3004s ; 2. That afterwards the party ought to enter Caution, which is 
not a Bond, but only a Surety or Security, which doth bind the parties . 
And he ſaid, That the word Heredes was neceſſary in the Inſtrument, 
For for the moſt part the Sureties were ſtrangers : And he ſaid, That 
Court took no notice of the word (Execators) and therefore the word 
Heredes 1s uſed, which extends as-well to Executors and Adminiſtrators 
as to Heirs : Andhe ſaid, That upon a Judgment given in the Court of 
Admiraltie, they may ſue forth an Execution of it in forein parts, as in 
France, &c. And he ſaid, Thatif Contracts be made according to other 
Laws, the ſame muſt be tryed according to the Law of that Country 
where 
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the Contra is made. Dr. Zames ſaid, T hat in the ſame Court there are 
two manners of proceedings; 1 The Manner, 2 the Cuſtoms of the Court 
are to be obſerved. And he ſaid,that Stipulation ought to be in the Cour 
by coertion,which word is derived ( a ſtipite) by which the party is ryed 
(as he ſaid) as a Bear to the ſtake, or as V/iſſes to the Maſt of che ſhip. 
And he faw, Ina Judicial ſtipulation four things are conſideradle : 
I. The Judicial Siſtem; 2. Reparratum habere ; 3. fudicatum ſolvere; 
4+ De expenſis /ol vendrs,as appeareth in Fuſtinians Inſtitutes cap.de Satiſ- 
dationibus : For Satisdatio and Stipwulatio are all one in the Civil Law, 
And after Cook Chief Juſtice ſaid , That it ought to be confeſſed thar 
there hath been a Court of admiralty ; 2. That their proceedings there 
ought to be according to the Civil Law. And he obſerved four things, 
i. The Neceility of the Court, 2. The Antiquity of it, 3. The Law by 
which they proceed, and laſtly the Place to which they are congned. 
And as to the neceflity of the Cqagt he ſaid, That the Juriidiction of 
that Court ought to be maintaid by reaſon of Trade and Trathque 
betwixt Kingdom and Kingdom ; for Trade and Tratique is as it were 
the life of every Kingdom. 2. A mans life is in danger by reaſon of traf- 
fique, and Merchants venture all their eſtates; and therefore it is but 
reaſonable that they have a place for the trial of Contracts made upon 
the Sea by them or their Factors, And for the Antiquity of the Court, 
v.tfE.l-frv. t' Annuity. 7 R. 2. t treſpas in Statham. And fo. long as 
there hath been any Commerce and Trathque by this Kingdom, fo long 
there hath been a Court of Admiralty. 3. He ſaid, The Court of Admi- 
ralty is no Court of Record in which a Writ of Error heth, 37 H.6.acc*. 
4. He conſidered the place : And that he faid was of things /zzper a/tum 
mare only, as appeareth by the Stat.of 13 K.2. And hetng, That all the 
Ports and Havens within England are infra corprs Comitagres; and vouch- 
ed 23 H.c. & 30 H. 6. Hollands Caſe, who was Ear of Exeter and 
Admiral of Ex:2/and : who becauſe he held plea in the Court of Admi-.. 
ralty of a thing done infra Portam de Hull, damages were recovered 
againſt him of 20001, And he ſaid, That if the Court and Civil Law 
be allowed,then he ſaid the Cuſtoms of that Court ought to be al;owed; 
and he ſaid, That the Cuſtome of the Civil Law is, That in no caſe the 
Surety is chargeable, when the Principal is ſutficient : And. he agreed 
with the Doctors, That the word Heredes ought to be in the Stipulat:- 
on, becauſe thoſe beyond the Seas did not take any cognilance of the 
word Executors. Allo he ſaid, That they may take the body ia Executi- 
on, which are for the moſt part the Maſters of the ſhips and Merchants, 
who are tra»ſerntes, and therefore if they could not arreſt their bodies 
they might perhaps many times loſe the benetit of their ſuits, Bur he faid 
that in no caſe they might rake forth Execution upon Lans. And he 
ſaid, That if a Contra be made in Pars in Frazce, it ſhall be tryed ei- 


ther by the Copmon Law, or by the Law of Fraxc: :; and. if it be - ed 
12e 
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2&2 The Majer of York's ( aſe. 
here,then thoſe of Fraxce ſhall writeto the Juſtices of Eng/and,and ſhall 
certitie the ſame unto them, And he ſaid, That in Sir Rober: Dadley's 
Caſe it was allowed for good Law ; where a Fine was levied and ac- 
knowledged in 0-rleaxce in France, which was certified and allowed for 
good by the Common Law here in.England + But he ſaid, That the Civil 
Law could not determine of the Fine. And to conclude, he ſaid, That no 
Cuſtome can be good which is againſt an AR of Parliament. The prin- 
cipal Caſe was adjourned. 


Cer 


— 


Mich. 1 3 7 acobi, in the Kings Bench. 


360. The Matos of Yours Caſe. 


JN an Aion of Falſe Impriſonment brought, It was holden by the 

whole Court, 1. That no man can claim to hold a Court of Equity, 
viz, of Chancery, by Preſcription ; becauſe every Preſcription is againſt 
Common Right, and a Chancery-Court is founded upon Common 
Right, and is by the Common Law. 2. It was holden per Cariam,That 
the King by his Charter cannot grant to another any of the Cuſtoms of 
London : But the like Liberties, Franchiſes and Cuſtoms as Londoy hold- 
eth or uſeth, the King by his Letters Patents may grant. Qxere, becauſe 
the Cuſtoms in Loxdox are confirmed by AR of Parliament. 
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Mich. 1 3 Facobt, in the Kings Bench. 


351. LawstrrT and SLinNGByY s Cale, 


A Man brought an Action of Debt as Adminiſtrator, and took the 
LY Defendants body in Execution. The Sheriffe ſuffered him to eſcape. 
And afterwards a Will was found, by which Willthe ſaid Adminiftrator 
is nominated Executor, The Queſtion now was, Whether he might 
maintain an Action againſt the Sheriffe for the Eſcape as Executor when 
he was but Adminiſtrator at the time:and it was the opinion of the Court 
that the aRion of Debt againſt the Sheriff upon the Eſcape would lie,and 
that the ſame Debt ſhould be aſſets in the Executors hands. And it was 
holden cleer , That the Executor of an Executor might have Debt upon 
the Eſcape, for that he is Executor to the firſt Teſtator ; and therefore 
4 fortiori the Action in the principal Caſe would lie. 


. Mich. 
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Mich. 13 Tacobi, im the Common-Pleas. 


362. 


be was holden by the Court, That if a man preſent by Uſurpation to 
my Advowſon, within fix moneths I may have a Q are /mpedit - 
© Bur after the ſix moneths paſt, if the Church become void, I cannot pre- 
ſent, but am put to my Writ of Right of Advowſon. And that if a man 
uſurpeth upon the King, he is put to his @zare [mpedit within the fix 
moneths. And it was holden, That a double Uſurpation upon the King 
doth pur him to his Writ of Right, v. 22 & 24 E.3 acc. 


CCA ee 
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Paſch. 1.3 Tacobi, in the K ings Bench. 
3653- Owen alias CouLin's Cale. 


Ohn Owen alias Collins of Godſtow in the County of Oxford, was in- 
Joiced and arraigned of High-Treaſon, for ſpeaking theſe traiterous 
Engliſh words at Sa»dwich in the County of Kent, viz. If the King be 
excommunicate by the Pope, it 1s lawfull for every man to kill him, and it ts 
no murder : For as it 1s laWfull to put to death a man that is condemned by 
a Temporal 7 uage, [0 it is lawfall to kill the King if he be excommunicate 
by the Pope : For that is theexecntion of the Law,and this of the Popes ſu- 
preme ſentence ; The Pope being the greater, includes the King being the 
leſſer. To which words he pleaded Not guilty. And the Evidence to 
the Jury was, the Major of Sandwich, a Parſon of the ſame Town, and 
the Servant of the Town-Clark. And this was the ſum of-the Evidence, 
That the ſaid Owen coming from $.Lxcar in Spain, ſpake the ſaid words 
to divers perſons, who told them to the Major : whereupon the ſaid 
Major had conference with Owey, and then he ſpake the like words unto 
the Major; and thereupon the Major tendred unto him the Oath of 
Allegiance,which he refuſed to take,and he pur his hand to awriting con- 
taining the ſaid words as his opinion ; and further ſaid, That if he had. 
twenty hands he would put them all co it. The Exception which Owex 
took unto the Evidence given-againſt him was, That he did not ſpeak of 
the King of Ez2/and. Burt the fame was ſaid to be a ſimple Exception : 
For before he ſpake the words to the Major, the Major asked him if be - 
were. 


AR 
264 Sympſon's t aſe. 
were an Engliſhman, or not 2 To which he anſwered, that he was; and 
then after, he ſpake the ſaid words to the Major, which muſt neceſlarily 
have reference to the ſpeeches which were before betwixt him and the 
Major. And Cook, Chicf Juſtice taid, That if he had not ſpoken of the 
King of Exzgl.n.!, bur of the King generally, yet it had included the 
King of England. The matter of his Inditment of Treafon was not 
grounded upon the Statute of Supremacie, but upon the Common-Law, 
of which the Statute of 25 E. 3. is but an Explinationz which was, his 
intent to compals the death of the King. And he ſaid, That notwith- 
ſtanding that the words as to this purpoſe were but conditional, viz, 1f 
he were Excommnnicate, yet (he ſaid) it was High-Treaſon. For proof * 
of which cwo Caſes were cited, The Duke of Backingham, in the time 
of King Henry the 8. ſaid, That if the King ſhould arreſt ym of High- 
Treaſon, that he would ſtab him with his dagger : and it was adjudged 
a preſent Treaſon. So was it alſo adjudged in the Lord Sranley*s Caſe, 
in the time of King Heary the 7, who ſeeing a Young-man, ſaid, That if 
he knew him to be one of the Sons of E.4.that he would aid him againſt 
the King. In the like manner a woman in the time of Hey.8. ſaid, That 
if Henry the 8. would not take again his wife Queen Katherine, that he 
ſhould not live a year, but ſhould die like a dog. So if diſcontented per- 
ſons with Incloſures ſay, That they will petition unto the King about 
them, and (if ) he will notredreſsthe ſame,that then they will aſſemble 
together inſuch a place and rebell : In theſe Caſes it is a preſent Treaſon: 
and he ſaid, Thar in point of Allegiance none muſt ſerve the King with 
Ifs and Ands. Further Cook Chief Juſtice ſaid , That Faxx the Gun- 
powder Traitor being brought before King Zames, the King ſaid to him, 
Wherefore would you have killed me ? Faux anſwered him, viz. Becauſe 
you are excommunicared by the Pope. How ? ſaid the King, He anſwered, 
Every Maunday-T hurſday the Pope doth excommunicate all Heretiques 
who are not of the Faith of the (hurch of Rome ; and you are withia the 
Same Excommunication. And afterwards Owen was found guilty , and 
Judgment of Treaſon was given againſt him, 


WD > — — 
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Mich. 1 3 Jacobi, inthe Kings Bench. 
364. SiMPpsON's Cale. 


Ichard Simpſon a Copy-holder in Fee, jacens in extremis, made a 

. L Surrender of his Copyhold habendam to an Enfant in ventreſamier 
and his heirs;and if ſuch Enfant die before his full age or marriage, then 
to 7ohn Simpſon his brother and his heirs. The Enfant is born, and _- 
2 within 
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within two moneths : Upon which 70h» was admitted, and a Woman as 
Heir-general to the Deviſor and to the Enfant is alſo admitted and en- 
treth into the Land, againſt whom 7ohbx Simpſon brought an ARtion'of 
Treſpaſle, and it was adjudged againſt the Plaintiffe. And two points 
were reſolved inthis Caſe, 1. That a Surrender cannot begin at a day to 
come, no more then a Livery, as it was adjudged 23 Flz; in this Courr 
in Clarks Caſe, 2. That the Remaindor to Foh» Simpſon cannot be 
good, becauſe it was tocommence upon a Condition precedent, which 

was never performed : And therefore the Surrender into the hands of 
the Lord was void ; for the Lord doth not take bur as an Inſtrument to 

convey the ſame to another, And it was therefore ſaid, That if a Copy- 

holder in Fee doth ſurrender unto the uſe of himſelf and his heirs, be- 
cauſe that the Limitation of the uſe is void to him who had it before, the 
Surrender to the Lord is void. 


N——_————————— _ 


Tris. 13 Jacobi, in the Chancery. 


365. The Lord Ger ard's Cale. 


T was holden in the Chancery in the Lord Gerard: Caſe againſt his 
] Copyholds of Azaley in the County of Stafford, That where by anti- 
ent Rolls of Court it appeareth that the Fines of the Copyholds had 
been uncertain from the time of King Hey. the 3. to the 19 of x7.the 6. 
and from thence to this day had been certain, Except twenty or thirty : 
That theſe few antient Rolls did deſtroy the Cuſtome for certainty of 
Fine. But if from 19 H.6. all are certain except a few, and fo incertain 
Rolls before, the few ſhall be intended to have eſcaped, and ſhould not 
deſtroy the Cuſtome for certain Fines. 


i — 


Hill 13 Jacobi, inthe Common-Pleas. 
366. Bacwar and Harvey s Cale, 


N a Writ of Partition it was found for the Plaintiffe : And a Writ 
was awarded co the Sheriffe, that he ſhould make the particion : And 
the Sheriffe did thereupon allot part of the Lands in ſeveralty ; and for 
other part of the Lands, the Jyrors would not afliſt him to make the 


partition. All which appeared upon the Retorn of the Sheriffe. And an 
'M m Attachment 
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2.66 | Blanford*s Caſe. 


Attachment was prayed againſt the Jurors who refuſed to make the 
Partition ; and a new Writ was prayed unto the Sheriffe. And the Court 
doubted what to do in the Caſe,whether to gran: an *ttachment or nor, 
and whether a new Writ to the Sheriffe migtit be awarded ; And took 
time to advife upon it, and to ſee Prelideats ig the Cafe. 


CT WA——n—_—_—_ - 


Hill, £ 3 Tacobi, in the Kings Bench. 
367. Braxrord's Cale. 


A 
Man ſeiſed of Lands in Fee deviſed them-unto his Wife for lite, 
and afterwards ta his rwo Sons, if they had not iſſue males, for 

their lives; and if they had i{ſue males, then to their iſſue males ; and 

if they had not iſſue males, then if any of them had iſſue male, to the 
faid iſſue male. The wife died, the tons entred into the lands, and then 
the eldeſt ſon had iſſue male who afterwards entred , and the younger 
ſon entred upon the ifſue and did treſpaſſe, and the iſſue brought an 

AQtion of Treſpaſſe : And it was adjudged by the whole Court,that the 

AQtion was maintainable, becauſe by the birth of the iſſue male the lands 

were deviſed out of the two ſons, and veſted in the iſſue male of the 

eldeſt. {70% Juſtice was againſt the three other Juſtices.. 
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Hill + 3 Jacobi, inthe Kings Bench. 


368. Brook and CkEGor y > Cale. 


IN a Replevin the Defendant did avow the taking of the Cattel damage 
feaſants. And upon iſſue joyned it was found for the Plaintiffe in the 
Court at Wizſor, being a Three-weeks Covre. And the Defendant 
brought a Writ of Error, and aſſigned for Error, That the Entry of the 
Plaint in the ſaid Court was the 7. day of 4ſay, and the P.aintifle after- 
wards did Declare there of a taking of the C:'tre! the 25. day of ſay. 
And whether the ſame was Error,being in a Three-weeks Court, was the 
Queſtion: and 21 F.4.66.was alleadged by Harr::,that it was no Error. 
Bur the Court held the ſame to be Error, becauſe no Plaint can be centred 
but ata Court; and this Entry of the Plaint was meſne betwixt che 
Court-dayes, and fo the Declaration is not warranted,no  uſtome being 
alleadged to maintain ſuch an Entry, 2, It was holden by the Court in 
. ths 
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this Caſe, That after 7 n»lle eft erratim is pleaded, the Defendant can- 
not alleadge Dimiunrion, becaule there is a perfect iflue before. 3, Tr 
was holden, That a mn . 2unot a'leadge Diminution of any thing which 
appeareth in the Rec.:-d co be rue. And becauſe the Defendant vid 
alleadge Diminution ia wis Caſe of the Record, and by the Record it 
was certified that the Plaine was entred the 25 day of May, the lame 
was not good after ifluc juyned, and after Judgment 1s given upon the 
ſaid Record upon thc. 7r(t Declaration and Pleading in the faid Courr 
of Winſor. And thereſore the Judgment was reverſed by the opinion of 


all the Juſtices. 


Hill. 1 3 Iacobi, inthe Kings Bench. 
369. Bissz and TyLiex's Cale. 


IN an Aftion of Trover and Converſion of goods, the Defendant ſaid, 
That .S. was poſſeſſed of the ſaid goods, and ſold them unto him in 

open market.  xere whether it be a good Plea, becauſe it doth amount 

to the general iſſue of Not guilty. (ria avi/are vult. And v.Tompſons 

_ 4 7ac. inthe Kings Bench, It was adjudged that it was no good 
ea. 
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Hill. 6 Jacobi, in the Common- Pleas. 
370. PacinTtox and HutT's Calc. 


IN an Eje#;one Firme the Caſe was this, That the Cuſtome of a Manor 

in 3Porceſterſhire was, That if any Copyloider do commit Felony, and 
the ſame be preſented by twelve Homagers, That the Tenznt ſhould 
forfeit his © opyhold : Andit was preſented in the Court of the Mannor 
by che Homage, That H#:t the Defeadant had committed Felony. But 
afterwards at the Affiſes he was acquitted : Aad afterwards the Lord 
ſeiſed the Copyhoid. And it was adjucged by the Court that it was no 
good Cuſtom, becauſe in Judgment of Law before Artaindor it is not Fe- 
lony. The ſccond point was, Whether the ſpecial Verdic agreeing with 
the Preſentment of the Homage, T!:1t the parry had committed Felony, 
did entitle the Lord to the Copynold notwithſtanding his Acquital. 
© nere, For it was not reſolved. 


Mm 2 Mich, 


268 Froſwell and Welches Caſe, 
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Mich. 7 Iacobi, inthe Common Pleas. 


371. 

He Cuſtom of a Mannor was, That the Heirs which claimed Copy- 

hold by Diſcent, ought to come at the firſt, ſecond, or third Court 
upon Proclamations made, and take up their Eſtates, or elſe that they 
ſhould forfeit them. And a Tenant of the Mannor having Iſſue inheri- 
table beyond the Seas, dyed : The Proclamations paſſed, and the Iflue 
did not return in twenty years, But at his coming over he required the 
Lord to admit him to the Copybold, and proffered to pay the Lord his 
Fine - And the Lord, who had ſeiſed the Copyhold for a Forfeiture, 
refuſed to admit him. And it was adjudged by the whole Courr, That 
it was no Forfeiture, becauſe that the Heir was beyond the Seas at the 
time of the Proclamations,and alſo becauſe the Lord was at no prejudice 
becauſe he received the profits of the Lands in the mean time, 


— 
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Mich. 1 4 lacobi, in the Kings Bench. 


2 

hh in Fee did fi MEL An his Copyhold unto the uſe of an- 

other and his heirs, which ſurrender was into the hands of two 
tenants according to the cuſtome of the Mannor to be preſented at the 
next Court, And no Court was holden for the Mannor by the ſpace of 
thirty years ; within which time-the Surrenderor, Surrenderee, and the 
rwo Tenants all dyed'; The heir of the Surrenderor entred, and made a 
Leaſe for years of the Gopyhold according to the cuſtome of the Man- 
nor ; And it was adjudged per Cnriam, That the Leaſe was good. 


- 
- 
» — — 


Mich. 14 Iacobi, inthe Common-Pleas. 


373: Froswer and WeE1icaes Calc. 


FT was adjudged, That where a Copybolder doth ſurrender into. the- 
hands of Copy-Tenants, That before Preſentment the Heir of the 
Surrcaderor. 


Franklin's Caſe, 269 


Surrenderor may take the profits of the Lands againſt the Surrenderee : 
For no perſon can have a + opyhold but by admittance of the Lord. As 
if a man maketh Livery within the view, although it cannot be counter- 
manded, yet the Feoffec takes nothing before his entry : But it was 
agreed, That if the Lord doth take knowledge of the Surrender, and 
doth accept of the cuſtomary Rent as Rent due from the Tenant being 
admitted, that the ſame ſhall amount unto an Admittance, but other- 
wile if he accept of it as a duty generally, 
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Mich.s5 Tacobi, in the Exchequer. 


374- 
Twas adjudged in the Exchequer, That where the King was Lord of 
a Mannor,and a ( opyholder within the ſaid Mannor made a Leaſe for 
three lives, and made Livery ; and afterwards the Survivor of the three 
continued in poſſeſſion forty years : And in that cafe becauſe that no 
Livery did appear to be made upon the Endorſment of the Deed, ( al- 
though in truth there was Livery made) that the ſame was no forteicure 
«f which the King ſhould take any advantage. And in that caſe it was 
cited to be adjudged in Loxdoxs caſe, That if a Copy-Tenant doth bar- 
gain and ſel] his Copy-Tenement by Deed indented and enrolled, that 
the ſame is no forfeiture of the Copyhold of which the Lord can take 
any advantage. And fo was it holden in this Caſe. 
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Paſih. 1 4 Iacobi, in the Kings Benth 


375- FrankLin's Calc. 


Ands were given unto one-and to the heirs of his body, Habendaum 
unto the Donee, unto the uſe-of him, his heirs and afſignes ſor ever. 
In this + aſe two points were refolved. 1,. That the Limitation in the 
Habend#m did not increaſe or alter the Eſtate contained in the premifies 
of the Deed. 2. That Tenaat in Tail might ſtand ſeifed to an uſe ex- 
preſſed, but ſuch uſe cannot be averred. . 


H? 
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Hill. 13 Tacobi, in the Chancery. 


376 Winzcoms and Duxcnes Cale. 


V Infcomb having iſſue two fons, conveyed a Mannor nnto his 

eldeſt ſon,and to the daughter of D#«xc tor life, for the joyn- 
ture of the wife, the Remainder to the 101} ;n fee. The fon having no 
iſſue his Father-in-law D#zch procured him by Dced indented, to bar- 
Sain and ſell to him the Mannur, The Birg:ynor being fick, who died 
before enrolment of the Deed within che ia 110neths, the Deed not be- 
ins acknowledged : And aft, ards the 1><rd cormmng to be enrolled, 
the Clark whoenrolled the ſame, dia procure a Warrint from the Ma- 
ſter of the Rolls, who under-wri apon the Peed, Lit the Decd be en- 
rolled upon Affidavit made of the delivery of re Deed by one of the Witneſſes 
to the ſame. And afterwards the Need was ecirol!ed within the fix mo- 
neths. And the opinion of the Court was, Thar the Conveyance was a 
good Conveyancein Law. And theretore the younger brother exhibited 
hos Bill in Chanchery, pretending the Conveyance to be made by pra- 
Rice, without any Conſideration, 
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Mich. 1 5 Iacobi, in the Kings Bench. 


377 Lnvriow and STACIts Cale. 


AM bargained and ſold Land by Deed indented, bearing date 1 1 
funii 1 Jacobi. Afterwards 12 7#nii. The ſame year Common 
was granted unto the Bargainee for all manner of Cattel! commonable 
upon the Land. 15 7#xii the [Deed of Bargain and Sale was enrolled. 
And it was adjudged a good grant of the Common. And the Enrol- 
ment ſhall have Relation as to that, although for collaterall things it 
ſhall not have relation. 


OO. OOO 
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Hill. -15 Iacobi, inthe Kings Bench. 


8, 


37 
N Ote that it was held by Dodderidge Juſtice, and IMountagu Chief 
Juſtice,againft the opinion of Hasghren Juſtice, That if Leſſee for 
years 


Plot's Caſe. A771 


years covenanteth to repair and ſuſtein the houſes in as good plighe 
as they were at the time of the Leaſe made ; and afterwards the Leſſee 
aſligneth over his Term,and the Leſſor his Reverſion : That the Aflignee 
of the Reverfion ſhall maintain an Action of Covenant for the breach 
of the Covenants againſt the firſt Leſſee. 


4 
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Hill, 15 7acobi, in the Common: Pleas. 


379. Smira and STarFord's Cale, 


"A Man promiſed a Woman, That if ſhe would marry with him, that 

if he dyed, and ſhe did ſurvive him, that he would leave unto her 
109], They entermarried ; and then che husband dyed, not performing 
his promiſe. The wife ſued the Executor of her husband upon the ſaid 
promiſe. And whether the duty did ſurvive with the wife , or were ex- 
tinguiſhed by the entermarriage, was the Queſtion. And Hibare Chief 
Juſtice and #arbarron were againſt Winch and Hutton Juſtices, That the 
marriage was a Releaſe or diſcharge of the 100'. Yn re, 


Hil. 1 5 Facobr, in the Kings Bench) 


384. PLoTs Cale, 

N Enfant brought an Aſſiſe in the Kings Beneh for Lands in 47; 

4 A depending which, The Tenant in the ſame Aſliſe broughe an 
Aſliſe for the ſame Lands in the Common-Pleas; which laſt Wr:c bore 
date and was retornable after the firſt Writ. And the Demandant in 
the ſecond Writ did recover againſt the Enfant by defanlt,by tlie Atrfe 
who found the Seiſin and Nifleiſin. And upon a Plea in bar of the fi: ft 
Aſſiſe of that Recovery, the Enfant by way of Replication et forth a!l 
the ſpecial matter, And that the Degrandant at the rime of the fecond 
Writ brought was Tenant of the Land : And prayed that he might tal-: 
ſifte the Recovery. And it was ad:;udged , That he might filftre the 
Recovery. For in all Cafes where a mag (hill not have Error, nor At- 
taint, he may Falſifte : Butin this caſe he cod not have Error + 
raint, becaufe the Judgment-in the Common-Plecas was nogtv<r only 
upon the Defauir, but alſo upon the Verdict. And it ſhould |:e in vain 
for him to brings an Atta: it, bec1uſe he ſhall not he ad nicted to £E1VE 
other Evidence ten what was gi! en at the hirft Tr.al, Alſo te hail fal-- 
ſie the Recovery, becauſe it was a practile to deteat and take away the 
Right. of che. Entant, and to leave him. without any remedy what. 
{oever. Pauſe be 
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Paſch. 16 Iacobi, in the Kings Bench. 


38. Incin and Payn's Caſe. 


Eſſee for years was bounden in a Bond to deliver the poſleſſion of 

a houſe unto the Leſſor, his heirs and afſignes upon demand at the 
end of the term. The Leſſor did bargain and ſell the Rendition by Deed 
enrolled to two : One of the Bargainees at the end of the term demand- 
ed the Delivery of the Poſſeſſion : The Leſſee refuſed, pretending that 
he had no notice of the bargain and ſale, It was adjudged that the Bond 
was forfeited. 


————— 
— — ——Y 


Paſch. 16 Iacobi, in the Common: Pleas. 


382. JERMYN and Coortrx's Cale. 


A Man by Deed gave Lands toe£. and to a Feme ſole, and to their 
heirs and aſſigns for ever ; Habendum to them and to the heirs of 
their bodies, the Remainder to them and the ſurvivor of them for ever. 
And it was adjudged by the Court, That they had an Eſtate in tail, with 
the Fee-ſimple Expectant. 


—— 


Paſch. 16 Facobi, in the Kings Bencb. 
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Man was Indicted De werberationem & vulnerationem of 7. $, and 

the words (vi & arms) were left out of the Inditment. And the 
ſame was adjudged to be helped by the Statute, and that the Indi&tmenc 
was good. 


Mich. 16 Tacobi, in the Kings Bench. 


3384. BarxweL and Pers1E s Cale. 


Parſon did Covenantand grant by Deed with one of his Pariſhio- 
ners, That in conſideration of Six pounds thirteen ſhillings and 
four 


Hurlftos and Woodreff's Caſe. 7 


four pence per an» be paid unto him, that the ſaid Pariſhioner ſhould 
be diſcharged of all Tythes upon condition to be voyd upon default of 
payment. Afterwards the Parſon againſt his grant did ſue the Pariſhio- 
ner in the Spirituall Court for Tythes in kind ; andit was moved for a 
Prohibition, But the Court would not grant it, becauſe that the Origi- 
nall, viz. the Tythes, do belong to ſpirituall juriſdition. But it was 
ſaid, thatthe Pariſhioner might have an Action of Covenant agaiaſt the 
Parſon uponthe Deed in the Temporall Court. 


<aO—— 
—— 
—— _ 


355, 
Peſch: 16 Jacobi, inthe Kings Bench, 


N Aion upon the Caſe was brought for ſpeaking of theſe words, 

viz, 7. S, 34 years ſince had two Baſtards, and hath paid for the 
nurſing of them. And the Plaintiff ſhewed , that by reaſog of theſe 
words, contention grew betwixt him and his wife, almoſt to a Divorce. 
And it was adjudged , That an ARtion would not lye for the words. 
Aud the Chief Juſtice ſaid , That an Action upon the Caſe doth nor 
lye for every ill word, but for words «by ſpeaking of which the Plaintiff 
is damnified, and that cannot bein this Caſe, the time being ſo long palt. 
And the cauſes wherefore a man ſhall be puniſhed for ſaying that a man 
hath a Baſtard, are rwo , the one, becauſe by the Statute of 14 liz. 
the offender 15 to be puniſhed for the ſame : And ſecondly, becaule the 
party by ſuch means is diſcredited, or hindered in his preferment. ; 


P— 


Hill. 16 Tacobi in the Kings Bench. 


356 HukrLtsron and Woprors Calc. 


H Enry Hurlſton was Plaintiff againſt Roberr Wodroffe in an Attion of 
Debt upon a Demiſe of a Meſſuage with a Sheep-walk, the Latin 
word being (Ovi/e.) And it was moved in arreſt of Judgement after a 
verdict found for the Plaintiff, That the ſheepwalk was not alledged to 
be appurtenant nor pleaded to be by Grant by Deed. Burt notwichſtan- 
ding that it vvas ruled by the vyhole Court, becauſe it reſted indifferenc 

Nn whether 


274 Hill and Wad:'s Cafe. 


whether there was a grant by Deed or not: That when the Fury find 
that che Sheep-walk did paſle,it ſhall be intended that there was a Deed. 
Dedazridge Juſtice in the Argument of this Cafe did hold, That by the 
word (Ovi/le) although it be tranſlated in Engliſh a Sheep-walk, yet a 
Sheep-walk did not paſle by it but a Sheep-Cote, and by that the Land 
it ſelf did paſſe. 


_——— — 


Hill. 16 Iacobi, inthe Kings Bench. 
397. Hitt and Wave 's Caie;: 


LI It brought an AQtion upon the Caſe againſt Wade, and declared 
X 3 upon an Aſ#mpſir to pay mony upon requeſt; and did not alleadge 
the Requeſt certain: but iſſue was joyned upon another point,and found 
for the Plaintiffe, Thar the failing of certain alleadging of the Requeſt 
in the Declaration made the fame inſuificient, And fo it was adjudged 
by the Court with this difference, where it was a duty in the Plaintiffe 
before, and where the Requeſt makes it a duty : For in the firft caſe the 
Plaintiffe need not alteadge the Requeſt precifely , but otherwiſe in the 
later. Doaderidge Juſtice put this Caſe, If 1 promiſe 7.S, in conſiderati- 
on that he will marry my daughter , to give him 20!. upon requeſt, 
there the day and place of the requeſt ought to be alleadped in the 
Declaration. Montage Chief Juſtice cited 18 E.4.and 5 H.7. to be con- 
crary, viz. That the finding of the Jury made the Declaration which was 
vitious to be good : As if Executors plead , That they have nothing in 
their hands the day of the Action brought, it is inſufficient ; Bur if the 
Jury find Aﬀets it is good, and fo by conſequence the Verdid ſhall ſup- 
ply the defect of Pleading. But the Court held theſe books to be good 
Law, and not to be contrary, and well reconciled with this difference : 
For there the Plea was naught only in matter of circumſtance; bur other- 
wiſe-it is where it is vitious in ſubſtance, as in this caſe it is, And a dif- 
ference alſo was taken where the Verdi& doth perfe& all which is ma- 
terial and ought to be expreſſed , and where not : For in the principal 
Caſe, notwithſtanding that the Jury find the Aſſwmpſir yet the ſame 
cuth not reach to the Requeſt, and without that the e4ſſnmpſit is void. 
Dodderidge Juſtice cited 5 E.4. That if the Declaration be vitious in a 
point material, and ifſue is raken upon another point, there the finding 
of it by the Jury doth not make the Declaration to be good. And fo in 
rhe principal Caſe Judgment was given for the Defendant. In this Caſe 
it was agreed, That if a man bring an Afon of Trover and Converſion, 
and not alleadge a place where the Converſion was Although the iſſue 
for the Trover be found for the Plaintiff, yet he ſhall not have Judgment. 


Fiill, 
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Hill. 16 Tacobi, in the Kings Bench. 


388. Gopexey and Dixon's Cale. 


egy Godfrey brought an Aion of Debt upon a Leaſe again 
Dixon, and declared, That Cornelixs Godfrey his Father being an 
Alien, had iſſue Daniel Godfrey born in Flanders : the Father is made 
a Denizen, and hath iſſue the Plaintiffe his ſecond ſon born in England. 
The Father dieth : Daniel is Naturalized by AR of Parliament, and 
made the Leaſe to Dixon for years rendring Rent, and dyed without 
iflue : And'the Plaintiffe his brother brought an Action of Debt for the 
Arrearages as heire, and upon that it was demurred in Law. And George 
Creok in his Argument ſaid, That Inheritance is by the Common-Law, 
or by Ac of Parliament : And that three perſons cannot have heirs 
is tranſverſali linea, but in refta linea, viz. 1. A Baſtard, 2. A perſot 
Artainted, 3.An Alien; ſee for that 39 E.3.39.Plow.Dom.445.17 E.4.1. 
22 H.6.38. 3 E1.fitz. & Couſinage 5. & Dr. & Studenr. And he ſaid, 
That Denization by the Kings Charter doth not make the heir inheri- 
table, 36 H.8. By. to Dexizen, and (\. 7. part. 77.And he ſaid, That he 
who inheriteth ought to be, 1. Next of blood, 2. Of the whole blood, 
and 3. He ought to derive his Pedigree and diſcent from the ſtock and 
root, Brafox lib.2.fol.51. And he ſaid, Thatif a man doth covenant 
to ſtand ſeiſed to the uſe of his brother being an Alien, that the ſame 1s 
not good. and the uſe will not riſe : But that was denyed by the Court. 
And he ſaid, That an Alien ſhould not have an Appeal of the death of 
his brother : And he took a difference betwixt an Alien and a perſon 
Attainted ; and faid, that the one was of corrupt blood, the other of no 
blood, and cited 9 E.4.7. & 36 Eliz. Hobby's Caſe. Dodderidge upon 
the argument of this Caſe ſaid, That if a man claim as Couſin and Heir, 
he muſt ſhew how he is Couſin and Heir; but not when he claims as 
Brother, or Son and Heir. The Caſe was adjourned. 
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Hill. 16 Iacobi, in the Kings Bench 


389 Gray s Cale, 


AN Attion of Debt was brought upon a Bond with Condition t® 
ſtand to an Arbitrement, and alſo that he ſhould not begin, proceed 
N 3 in, 


—— 


276 She's Cafe. 


in, or proſecute any ſuit againſt the Obliger before ſuch a Feaſt, The 
Obliger did continue a Suit formerly brought. George Crock ſaid, Lhat 
the Bond was forfeited, becauſe it is the act of the Obliger to continue 
or diſcontinue a ſuit, and profit accrues to him, therefore it ſhall be ad- 
judged his at: But itis otherwiſe of an Eſſoin, becauſe that that may 
be caſt by a ſtranger. And he cited the books of 36 H. 6. 2. 5 H.7.2: 
14 E.41.1$H.6,;. And he held , That it was a good Award to con- 
tinue, or diſcontinue a ſuit, becauſe it is in the power of the party to do 
* 1t,or not. 


mm 
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Hill. 16 Tacobi, in the K ings Bench. 


390 SLyg s Cale: 


JN a Scire facias to have Execution, the Sheriffe retorned, That by 

vertue of a Writ of Fieri facias he took the mo in Execution ad 
valentiam Of 11). which remained in his cuſtody for want of buyers, 
and that they were reſcued out of his poſſeſſion. 1ſoxrtags Chief Juſtice 
and Dedderidge Juſtice, The Plaintiffe ſhall bave an Execution againſt 
the Sheriff; & relyed upon the book of 9 £.4.50.& 16E 4.Faulconbridge 
Caſe, 7 Eliz.. Dyer 241.5 E.3.t Execution, & C.s5. par, Pettifers Cale. 
And Dodaeriage ſaid, That by this Retorn he had concluded himſelf, 
and was liable to the value of 11). And he took this difference, where 
the Sheriffe by vertue of the Writ Venditioni exponas ſels the thing under 
the value, there he ſhall be diſcharged, but otherwiſe where he ſels the 
goods ex officio. (Took and Haughton Juſtices, The.Plaintiffe ſhall not 
have a Scire facias againſt the Sheriffe, but where he hath the money in 
his purſe : And they ſaid, That the Plaintiffe muſt have a Diſringas 
direced to the new Sheriffe, or a Pexditioni exponas, Note, the Court 
was divided in opinion : But the Law ſeems to be with Crock and 
Hanghton ; and the. books before cited prove their difference, and 
warrant it. 


_ —— 
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Hill. 16 Iacobi, in the Kings Bench. 


391 Sir Join BET and CunuerLiand's Caſe 


N an Action of Covenant brought by Sir Zob» Bret againſt Cumber- 
land Executor of 1.C.the Caſe was this. Q_E1;z. by her Lecters Patents: 
did 
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did demiſe a Mill unto the Teſtator for 35 years reſerving Rent ; and 
thefe words were in the Letters-Patents viz. That the Leſſee, his Execn- 
tors and Aſſignes ſhould repair the Mill duriag the Term. The Leſſee 
aſſigned over all his intereſt unto Fi, who attorned Tenant and paid 
the Renttothe Queen z and afterwards the Queen granted the Rever- 
ſion to Sir Fohn Bret and Margaret his wife» The Aſſignee is accepted 
Tenant ; the Mill came to decay for want of Reparations, and Sir Fohx 
Bret brought an Action of Covenant againſt the Executor of the hrſt 
Leſſee; And it was adjudged for the Plaintiffe. And Dodderidge Juſtice 
gave the reaſons of the Judgment, 1. Becauſe that by the Statute of 32 
H.$.all the benefit which the _ had was transferred to the Grantee 
of the Reverſion. 2. Ir might be parcel of the Conſideration, to have 
the Covenant againſt the Leſſee: For a Mill is a thing which without 
continual Reparations will be ruinous and periſh and decay : And he 
raid That the Aſſignee had his eleQion ro bring his Action againſt the 
Leſſee or againſt the Aſſignee, becauſe it was a Covenant which did run 
with the Land. AMonntags Chief Juſtice ſaid, That the reaſon of the 
three Caſes-put in Walkers Caſe is in reſpe of the Intereſt : And took 
a difference where there is privity of Contrat, and where not. It was 
adjourned, 


— 
— 
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_ Hill. 16 Jacobi,inthe Kings Bench. 


392- Wess and Tucx's Cale. 


[N an AQtion of Falſe Impriſonment it was agreed, That a Fine may 

be aſſeſſed for Vert and Veniſon. And it was faid-in this Caſe by the 
Juſtices, That a Regarder is an Officer of whom the Law takes know- 
ledge ;- and fo are Juſtices in Eyre. 2. It was agreed, That ſuch things of 
which the Law takes notice ought to be pleaded. 3. That if a man in his 
—_ is to ſet forth the juriſdiction of the Courrt of Juſtices in Eyre,if 

ſay ({ »ria tent. &c.heneed not ſet forth all the Formalities of it. And 
Moxntagu Chief Juſtice in this Caſe ſaid, That if a man'do juſtifie for 
divers cauſes, and ſome of the cauſes are not good, the ſame doth not 
make the whole Juſtificationt 0 be void, but it is raid for that only, and 
good. for the reſidue 
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Hill. 16 Jacobi, in the Kings Bench. 


393: CuLLrirords Caſe. 


mm and his Wife brought an Ation upon the Caſe againſt 
'Knizht for words : And declared upon theſe words, viz. Thos 
art Luſcombs Hackyey , a pockey Whore, and atheeviſh Whore, and 1 will 
prove thee to beſo; which was tound for the Plaintiffe; And in arreſt of 
ſudgment it was moved that the words were not Actionable, which was 
agreed by the whole Court quia verba accipienda ſunt in mitiors ſenſu: 
And Judgment was ſtaied accordingly, 


—— — — — 


Hill. 16. Jacobi, inthe Kings Bench. 
371. 


JN an Aftion upon the Caſefor Words : The ?laintiffe did relate that 

he was brought up in the Studie of a Mathematition, and a Meaſurer 
of Land : And that be was a Surveyor : and that the Defendant ſpake 
theſe words of him, viz, Tho art a (ofener anda cheating Knave , 
an4 that I can prove. And the opinion of the Court was , That the 
words were actionable : And Montagne Chief Juſtice, faid that it 
was ruled accordingly in 36 E1:z. Rox. 249. betwixt Kirby and Walter. 
And a Surveyor is an Officer of whomthe Statute of 5. E.6.takes notice: 
And he ſaid, that Yerba de perſona intelligenda ſunt de Conditione perſone: 
And he ſaid that the words are AQtionable in regard it is a faculty to 
be a Meaſuror of Lands. But Dodderidg Juſtice putit with a difference, 
viz. Betwixt a Meaſurer of Land by the Pole, and one who uſeth the 
Art of Geometrie or any of the Mathematicks ; for he ſaid that in the 
firſt Caſe it is no ſcandal, for that his Credit isnot impeached thereby; 
bur it is contrary in the other Caſe, becauſe to be a Geometritian or Ma- 
thematitian is an Art or faculty which every man doth not attain unto. 
And he put this Caſes If a man be Bailiffe of my Mannor,there no ſuch 
words can diſcredit. him; and by conſequence he ſhall not have an AQci- 
on for the words, becauſe the words do not ſound in diſcredit of his 
Othce; -becauſe the ſame is not an Office of Skill, but an Office of La- 
bour. q#0d nota, 


Hill. 
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Hill. 16 Facobi, in the Kings Bench. 


395- Bis moP aud Turneks Cale. 


N a Prohibition it was holden by the whole Court, That for ſuch 

things as a Church-Warden doth yarione officis xo Action will lie by 
his ſucceſſor againſt him in the Spiritual Court ; and a Churchwarden 
is not an Othcer but a Miniſter to the Spiritual Court ; But it was hol- 
den that a Churchwarden by the Common Law may maintain an Aqti- 
0n.upon the Caſe for defacing of a Monument in the Church. 


 — —  — 
——— 


Trin. 16 Facobi, in the Kings Bench. 
3965. BracksToxn and HE av's Calc. 


Nan Ation of Debt for Rent, the Caſe was this : A man poſſeſſed 

of a Tearm for 20 years in the right of his Wife made a Leaſe for 10 
years, rendring Rent to him his Executors and afltgnes and died. The 
Queſtion was , whether the Executors or the Wife ſhould havethe 
Rent : Haxghron and Crook , Juſtices againſt Aſorrague Chief Juſtice 
(Doadridg beingabſent) that the Rent was gon : But it was agreed by 
them all that the Executors of the Husband ſhould not have it; Bur 
Montague held that the Wife ſhould have ir. Bur it was agreed thar if 
Leſſee for 20 years maketh a Leaſe for 10 years, and afterwards ſurren- 
dreth his Tearm, that the Rent is gon : And yet the Tearm for 10 years 
continues. And in the principal Caſe, If the Husband after the Leaſe 
made had granted over the Reverfion, his grantee ſhould not have the 
Rent. But ſentagaeſaid , that in that Caſe the Wife in Chancery 
might be Releived for the Rent. 


Mich, 
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Spicer and Spices. ( aſe. 
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Mich. 16 Iacobi, in the Kings Bench. 


397. Wair and the Inhabitants of SToxr's 
Caſe. | 


WW Ayte a Clothier of Npbery was robbed in the Hundred '6f 
Stoke of 501. upon the Saboth day in the time of Divine Service. 
The Queſtion was whether the Hundred were chargeable or not for 
not making out Hue and Cry. And 3 of the Juſtices were againſt 
Montague Ghief Juſtice, that they were chargeable , For they ſaid that 
the apprehending of Theeves was a good work , and fit for the Saboth 

day , and alſo fit for the Commonwealth. Montague Chief Juſtice a= 
greed that it was 60m ops z and that it might be lawfully done ; But 

he ſaid that no man might be compelled upon any penalty to de it upon 

that day : For he ſaid, Thatif he hath a Judgment againſt 7. S. and. he 

comes to the Pariſh-Church where 7. S. is with the Sheriffe, and ſhews 

unto the Sheriffe 7.5. upon the Saboth day , and commandeth the She- 

riffe to do his Otfice, If the Sheriffe do arreſt 7, S. in Execution upon 

that day, it is good , but if he doth not arreſt him it is no eſcape in the 

Sheriffe. And he took a difference betwixt Miniſterial Acts and Judi- 

cial Ads, for the firſt might be done upon the Saboth day; but Judicial 

Ads mightnot, But the caſe was adjudged according to the opinion of 

the three other Juſtices. 


« - - — — I 


Paſch. 17 Iacobi, in the Kings Bench. 
398. Seicer andSpicr's Calc. 


Pon a ſpecial Verdi& the Caſe was this : 4 man ſeiſed of Gavil- 

A kind Land,deviſed the ſame to his Wife for life, paying out of it 3/. 
per annum to his eldeſt ſon, 'and alſo deviſed the Land to his ſecond Son 
paying 3/. per annum to his third Son,and 20s to ſuch a one his Daugh- 
ter : and whether the ſecond Son bad the Land for his life or in Fee, |. 
was the Queſtion. Andit was adjudged that he had a Fee-fimple in ic 
by reaſon of the payment of the Collateral Sums of 31. and 20s, to 
his brother and ſiſter : which charge to the brother might continue af- 
ter 


Mich, vj. Fat' 281 


after the death of the Deviſee; and if he ſhould have but an eſtate for 
life, his _ ſhould continue longer then his own eſtate: And ſoit 
was adjudged. 


——_———_ 


Mich, 17 Iacobi,in the Kings Bench. 
399- 


[N a Habexe (orpers , which was to remove two men who were impri- 

ſoned in Norwich, The Cale was this, That within Norwich there was z 
Cuſtom that ewo men of the faid place ſhould be choſen yearly to make 
a Feaſt for the Bailiffs; and upon refuſal for to do it, that they ſhould be 
Fined and impriſoned which two men —_ to the Barr by the Habeas 
Corpera were impriſoned for the ſame cauſe; It was urged and much 
ftood upon, That the Cuſtom was no good Cuſtom for the cauſes and 
reaſons which are delivered in Baggs Caſcin C. 11. peyt. But yetat the 
_ wo Court did remand them , and held that the Cuſtom might 

good. 


— ——O 
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Mich. 1 7 Jacobs, in the Kings Bench. 
400. 


] N an Evidence, in an Ejeftione firme for Land in the Countie of Fſart- 
ford the Caſe was this, A man was married unto a woman and died, The 

wife after 40 weeks and io days was delivered with child of a daughter; 
and whether the ſaid daughter ſhould be heir to her Father, or Id 
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Hill. 1 7 Facobi, inthe K ings Bench. 
AO. We:eBs and ParttrNozrtERs Cale. 


4 Man gave Licence unto another to feta Cock of Hay upon his 
| A Medow , and to remove the ſame in reaſonable time ; and after- 
wards he who gave the Licence, made a Leaſe of the Medow tothe De- 
fendant , who pur his Cattel into the Medow.,, which did eatthe Hay : 
And for that the Paintiffe brought his ARtion of Treſpaſs. And upon De- 
murrer -joyned , the Court was of opinion againſt the Plaintiffe : For 
npon the whole matter it appeared , That the ſaid Hay had ſtood upon 
the ſaid ground or Medow for 2 years :. which the Court held to be an 
unreaſonable time. 


——_— 


| Mich. 18 Iacobi, inthe Kings Bench. 


| 402. Brown and PeLL's Caſe. 
JN an Ejeftione firme upon a ſpecial Verdi& found , the Caſe was this. 
Browne had iſſue two Sons, and deviſed his Lands to his youngeſt Son 
and his Heirs; And if it ſhall happen his ſaid youngeſt'Son to die with- 


out iſſue living his eldeſt Son, Thar then his eldeſt Son ſhould have the 
Lands to him and his Heirs in as ample manner as the youngeſt Son had 
them ; The youngeſt Son ſuffered a Common Recovery, and died with. 
out iſſue living the eldeſt Son; The Queſtion was whether the eldeſt 
Sonor the Recoverer ſhould havethe bands; Montague, Haughton and 
Chamberlain Juſtices; The ſame is a Fee-ſimple Conditional, and no 
Eſcate Tail in the youngeſt Son, Dodariage Juſtice contrarie. 


A———— 


- es, mm _—_— 


Mich. 18. 7 acobi in the Kings Bench. 
403. PoiLyzs Cale. 


N an Action of Treſpaſs, It was apreed by the Court : If 2 Tenants. 
in Common be of Lands upon which Trees aregrowing, and ww 
« 
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of them felleth the Trees and layeth them upon his Freehold , If the 
other entreth into the * and and carrieth them away, an Action of 
Treſpaſle Q were clanuſum fregit lyeth againſt him ; becauſe the taking 
away of the Trees by the fir was not wrongfull , but that which he 
might well do by Law : And yet the other Tenant in Common might 
have ſeized them before they were carried off from the Land ; Butifa 
man do wrongtully take my Goods, as a Horſe,&c. and putteth theſame 
upon his Land, 1 may enter into his Land and ſeize my Horſe again; But 
if he put the Goodsinto his Rouſe, in ſuch Caſe I cannot enter into his 

Houſe and retake my Goods ; becauſe every mans Houſe is his Caſtle, 

into which another man may not enter without ſpecial Lieence. 


= u——Cc —__—— 
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Hill. 1 9 Tecobi, is the Kings Bench. 
; 404. 


HeCaſe was, That two Tenants in Common of Lands made a 

Leaſe thereof for years rendring Rent, and then one of them died : 
And the Queſtion was, who ſhould have the Rent ; And if the Execu- 
tor of him who died and the other might joynin an Aion for the 
Rent; And as this Caſe was, The opinion of the whole Court was, 
Thar the Executor and the other might joyn in one Action for the 
Rent, or ſever in Actionat their pleaſures. But if the Leaſe had been 
made for life rendring Rent; The Court was cleer of opinion that 
they ought to ſever in ARions, 


—— 


EFIFIE 4 —_ 


«. Trin, 20 Jacobi, in the Kings Bench. 
8 202 71 413 {.5 - 405+ 


Man was bounden in a Bond by the name of Edmond, and his 
true name was Edward And an Aion of Debt was brought a- 


gainſt the Executors of Edmond upon the ſaid Bond, who demanded 
Oyer of the'Bond , and then pleaded that it was not the Deed of their 

eſtator; and iſſue being thereupon joyned , It was found by Inqueſt in 
London to be his Deed, . wiz. the Deed of Edmond; And it was moved 
in Arreſt of Judgment, Q #od querens nibil caperet per Billam and (0 
it was reſalved and adjudged by the Court ( Doddridge only being ab- 
ſent): -Fnd-a Cafe was vouched by Henage Finch Recorder: of| London, 
tro-prove this caſe 4. That itwas ſo-ad ogedin a' Caſe of Writ of Er- 
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284 Cir Wilkam Brinker's Caſe. 


Brt6r btoright in' the Exchequer-Chamber ; in which' Csſe the party 
himſelfupon ſuch a Miſnoſmer, and aftet a Verdict and Judgment given 
in the ſame Cale, did reverſe che Judgment for this Error. 


—_— tt. at. — th i. 


dil. ad dla ith. _ TT OT OO” OO Ore OI” II I_ —_— 
\—— — 


Mich. 14 Jacobi, in the Kings Beneb. 


406: Veszy's Caſe. 


V V Tlliam Veſey was indited for ereing of a Dove-houſe. And 

Serjeant Harvey moved, That the Indi&tment was inſufficient ; 
the words were, That the Defendant erexit (olumbare vi & armis ad 
commune nooumentwm, &c. and that he was not Domiant 1anerii nec 
Refoy Eccleſie, And the Indiawent was quaſhed, becauſe it was not 
contained in the 'Inditment that there were Doves in the Dove-cote : 
For the meer ereQing of a Dove.cote, if there be no Doves kept in it, it 
isno Nuſans, as it was holden by the Juſtices. 


im _— _ AC PR Ir" 0 Y g_ CC  —— —_— 


Mich. 15 Jacobi, in the Kings Benth. 
407 Sir Wittiam BronkkR's Cale. 


IR William Bronker brought an Aion upon the Caſe for flanderous 

ords : And he ſhewed in his Declaration how that he was a Knighr, 

and one of the Gentlemen of His Majeſties Privy-Chamber ; And that 

the Defendanr ſpake of him theſe ſcandalous words, viz. Sir William 

Bronker is « Coſening Knave, and lives by Coſenage. Which was found 

for the Plaintiffe. In azreſt of Judgment it was moved that the words 
were not aftionable, And ſo it was adjudged per Cnriam. 
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Paſch.. 21 Tacobz, in the Kings Bench. 


408. Yars and: Aizxanoar's Cale. 


Ate brought an ation upon the Caſe againſt A/exunder Attorney. 
Y cnt. Beach ; and declared, That the Plaintiffe in an _ 


— 
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of Debt brought againſt Alexander the Defendant who was Executor 
to his Father, had, Judgment to recover againſt him as Executor,and that 
he ſued forth a Fiers facias to the Sheriffe to have Execution ; and that 
before the Sheriffe could come to levy the debt and ſerve the Execution, 
the Defendant A ſecrete & fraudulenter vendidit, amovit & diſpoſuit 
of all the Teſtators goods, For which cauſe the Sheriffe was conſtrained 
to retorn Nulla bona, c>c. Ley Chief Juſtice ſaid, That the Aftion would 
well lie, becauſe the Sheriffe could not retorn a Devaſtavit,becauſe the 
goods were ſecretly conveyed away, ſo as the Sheriffe could not tell 
whether he had fold or otherwiſe diſpoſed of the ſaid goods, and alſo 
becauſe the Plaintiffe is deſtitute of all —_ by any other Aion. 
To-which Dodderidge Juſtice did agree, But Hawghtos Juſtice was againſt 
it: For he ſaid, That if one be to bring an action of Debt againſt che 
Heir, if the Heir ſelleth the Land which he hath by diſceat from his an- 
ceſtors before the ation brought, an ation upon the Caſe will not lie 
againſt him for ſo doing, Dodderidge laid, That the Caſe which was put 
by Haughton was not like to this Cafe : For in this Caſe if the Sheriffe 
had, or could have retorned « Devefteavs; , the ation upon the Caſe 
would not have lien; But here the Sheriffe hath not retorned any De- 
vaſtavit : And the ale being ſecretly made,the Sheriffe could not ſafely 
retorn a — for ſo perhaps he might be in danger of an action. 
upon the Caſe to be brought againſt him for making of ſuch a Retorn. 
The Ciſe was adjourned till another day. 


en co rr er ern Ee Ws. 
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Paſch. 21 Jacobi, in the Kings Bench. 
409, Wiilians and Gizs's Calc, 


Ote in this Caſe it was faid by Ley Chief Juſtice, That whatſoever 

is allowed for Divine ſervice , or whatſoever cometh in lien of 
Tythes and Offerings, the ſame is now become a thing Eccleſiaſtical, 
And Doaderidge Juſtice alſo ſaid, That no Law doth appoint that the 
Vicar or Parſon ſhould read Divine Service in two ſeveral Pariſh« 
Churches, but only the Eccleſiaſtical Law. 


FP aſch; , 


—— —— 


26 eAfiley and VVebbs Caſe, © 


Paſch. 21 Iacobi, in the iCings Bench. 


410. STEWRY and STEwry's Caſe. 


A Bill was exhibited into the Court of Chancery for the traverſing 
of an Ottice, who found one to be in Ward to the King: and ahe 
parties were at iſſue ſuper ſeperales exits; And a Venire facias Was a- 
warded out of the Chancery retornable in the Kings Bench, diceRed to 
the Sheriffe 20d venive faciat 12 homines triave ( placita traverſie } 
ſuper ſeperales exitu. And it was moved, That the ſeveraſ Iſſues ought 
to be expreſſed in the Venire facias. Dodderidge Juſtice, It ought nbt to 
be ( Placita traverſie) For it ſhall never be called Placit#m, but when 
it isat ...2 Kings ſuit. And the opinion of the Court was, That the 
Venire facias ſhould be'amended, and that the ſeveral Iſſues ſhould be 
expreſſed therein; and Toung's Caſe 20 Facobs was cited for a Preſident 
in the very point. TY ET” FO” 


— — 
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Paſch. 21 ]acobi, inthe K ings Bench. 
Ati. AsTLEy and Wzrs's Caſe. 


JN an Ejeftione Firme the words (v5 & armis) were omitted out of 

thePlaintiffs Declaration: And although this was che defaule of che 
Clark, yet the ſame could not be amended, but it made the Declaration 
not to be good. 


Cs 
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Paſch. 21 Facobi, inthe K rngs Bench. a 


412. Wairteg and Epwarp's Caſe. 


| þ Treſpaſſe, Edwards the Defendant being a C lark of the Chancery, 
after an [mparlance could not be ſuffered ro plead his Priviledpe. It 
was moved in this Caſe, That the Declaration was vigints opali vocat? 
wythies; And it was faid it ſhould have been (anglic? f and not vocare : 
But the opinion of the Court was,that (vocare ) was as good as ang/ice. 
Then 
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Then it was moved, that the Declaration was, That the Defendant had 
felled ewenty Pearches of Hedging whereas it ought to have been,chat 
the Defendant had felled a Hedge containing twenty Pearches ; for a 
man cannot cut a Mathematical Pole. But the Court ſaid, That the De- 
claration was good notwithſtanding thar ;' and cited 17. E.4. 1. where 
a man ſells twenty Acres of Corn, and there Exception was taken to it 
aSitis here, viz. That it ought to have deen twenty - cres fowed with 
Corn : but it was no good Exception there,No more was it as the Courr 
ſaid in this Caſe ; for it is the common ſpeech to ſay, Twenty perches of 
hedging, A pint of wine, An acre of corn, &c. And therefore the De- 
clatatioa-was ruled to be good, notwithſtanding theſe Exceptions which 
wereTaken to it by Serjeant Headley. 


_ — — — 
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Paſch.. 21 Jacobi, in the Kings Bench; 
41 2. Bg1DGEs and MiLL's Caſe, 


'A,; N aQtion upon-the Caſe was brought for ſpeaking of theſe words, 
4b, viz. Thos ( innendq the Plaintifie) haſt raviſhed a Weman twice, 
And I will make thee ſtand in a White ſheet for it. Henden Serjeant moved 
in arreſt of Judgment, That the ation would not he for the words: For 
he ſaid, That by the Common-Law Rape was not Felony, but Treſpaſs, 
v.Stamford 23. 6, But now by the Statute of eſt. 2. cap.34. it is made 
Felony : And he ſaid, That the later words, viz. (ſtand in a white freer ) 
doth mitigate the former words, by reaſon chat in the former words the 
word ( Feloxice ) was omitted; as the Caſe is in {. 4. par. 20. Barhams 
Caſe, where the words Thox didſt burn my Barn, and did not ſay, My 
Barn full of Corn,nor thatit was parcel of his Manſton-houſe, and there- 
fore the ation would not lie : For unlefſe the Barn were full with corn, 
or part of a dwelling-houſe, it is not Felony. Like unto Humfries Caſe 


adjudged in the Common-Pleas, where an action upon the Caſe was 
brought for theſe words, Thos haſt pickid my Pocket and taken avay ten 
failings : And it was adjudged that the action would not lie, For he 
did not ſay that he had ſtollen ten ſhillings; Butif he had ſaid nothing 
but Thou haſt pick'd my pocket, then the ation would have been main- 
tainable. Ley and Dodderidge Juſtices, By the Common-IL.aw Rape, was 
Felohy , and in the ſaid Statute the word Feloxy is nor, although it be 
uſed inthe Inditment, It was adjourned : Butthe opinion of the Court 
ſeemed to be, That the agion- would lic forthe words,. © * 


P aſch;. 


Daver's ( aſe. 
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Paſch. 21 Tacobi, in the Star- Chamber. 


414, Sir Hanay Finzs Cale. 


N the. Caſe of Sir Henry Fines in the Star-Chamber , Exception was 

raken to one of the Witnefles, viz. to Dr. Spicer, becauſe that he ſtole 
Plate, and had been pardoned for it. But notwithſtanding the Ex- 
ception, the Court did allow of the Teſtimony of the faid Dr. Spicer. 
And then Hobart Chief Juſtice of the Common-Pleas cited Cuddingtons 
Caſe Hill. 13 Jacobs, to be adjudged. Cxddingron brought an ation 
upon the Caſe for calling him Thief : The Defendanc juſtified thar 
ſuch a day and year he ſtole a Horſe : The Plaintiffe replied, That the 
King had given him a Pardon for all Felonies: And it was adjudged 
that the Action did lie. Afterwards at another day Zones and Dodderidge 
Juſtices put the Caſe more argely: viz. Cudaington committed Felony 
44 Eljz, and 1 Jacob; by the General Pardon he was pardoned. And 
they ſaid , That he who procures a Pardon, confeſleth himſelf to be 
guilty of the offence : But by the general Pardon it is not known 
whether he be guilty or not; and in Cxddi»grons Caſe it was a general 
Pardon, and that was the cauſe that the AQtion did lie, for that it is not 
known whether he committed the Felony or nor. But they conceived 
that if it had been a particular Pardon, thar then in that caſe the Aion 
would ngt have been maintainable : For the procuring of a ſpecial Par. 
don doth preſuppoſe, and it is a ſtrong preſumption that the party is 
guilty of the offence. Note, it did not appear in the Caſe of Fizes 
the principal Caſe, whether the Pardon by which Dr. Spicer was par- 
doned were a general Pardon, or whether it were a particular and ſpe- 


cial Pardon. 
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Paſeh. 21 Iacobi, in the Kings Bench. 


415. Davzr's Caſe, 


IN Davers Caſe who was arraigned for the death of #illinm Daten, 
Ley Chief Juſtice delivered it for Law, That if wo men voluntarily 


fight together, and the one killeth the other, if it be upon a ſudden 
quaarel, 
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quarre), that the ſame is but Man-ſlaughter. And if ewo men fight to- 
er, and the one flieth as far as he can, and he which flieth killeth 
im who doth purſue him, the ſame is Se defendexdo. Alſo if one man 
aſſaulteth another upon the High-way,” and he who is aſſaulted killeth 
che other, he ſkall forfeit neither life,nor lands nor goods, if he that killed 

the other Red ſo far as he could. Q»0d nota. 


7 — 


Paſch:2.1 Jacobi, n the Court of Wards. 


416, Sir Eowaxp Coxe's Cale. 


T2 Caſe being of great conſequence and concernment, The Maftec 
of the Court of Wards was aſſiſted by four of whe Judges in the 
hearing and debating of it : and after many Arguments at the Barr, the 
faid four Judges argued the ſame in Court, viz. Dodderidge one of the Ju- 
of the Kings Bench, Ta»field Lord chief Baron of the Exchequer, 
obgre Lord Chief Juſtice of the Court of Common Pleas, and Ley 
Lord Chief Juſtice of his Majeſties Court of Kings Bench The Caſe 
in effect was this + Queen E/izebeth by her Letters Patents did grant 
to Sir Chriftopher Hatton the Office of Remembrancer and ColleRtor 
of the firſt Fruirs for his life, Habendwm to him after the death or ſur- 
render of one Godfrey who held the ſaid Office then in poſſeſſion ; Sir 
cy Hatton _ thus eſtated in the ſaid Office in Reverſion, 
and being ſeiſed in Fee-ſ1mple of diverſe Mannors,Lands and Tenements, 
did{Covenant to ſtand ſeiſed of his ſaid lands, &c. unto the uſe of himſelf 
for life, and afterwards to the uſe of ?. Hatton his ſon intail, and ſo to 
his other ſons intail ; with the Remainder to the right heirs, of 
?. Hatton in Fee, with Pr&i/o of Revocation at his | > gy du. 
ring his life. Godfrey the Officer in poſſeſſion died, and Sir Chri/to- 
pher Hatton became Officer and was poſſeſſed of the Office, and after- 
wards he became indebted to the Queen by reaſon of his ſaid Office; _ 
And the Queſtion in this great Caſe was, Whether rhe Mannors and 
Lands which were ſo conveyed and ſerled by Sir (hritopher Hatton, 
might be extended for the ſaid Debt due to the Queen, by reaſon of the 
Proviſo and Revocation in the ſaid Conveyance of Aſſurance of the ſaid 
Mannors andLands,the debt due to the Queen was aſlign*d over,and the 
Lands extended, and the Extent came to Sir Edward { oke, and the heir 
of John Hatton ſued in the Court of Wards to make void the Extent - 
Antit was apreed by the ſaid four Juſtices, and ſo it was afterwards Ce- 
creed by (ranfield Maſter of the Court of Wards, and the whole 
Court, That the faid Mannors and Lands were liable to che faid 
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And Dadderidge Juſtice who argu:d firſt, faid that the Kings Majeſtie 
had ſundry prerogarives for the Recavery of Debts and other Duties 
owing unto him : Firſt he had this prerogative, ab origine tegss, That he 
might have the Lands, the Goods, and the Bady of the Perſon his 
Debtor 1n Execution far his Debr, But atthe Common Law a com- 
mon perſon;a common perſon could not have takenthebody of hisdebtor 
in execution for his debt: but the ſame? priviledg was given unto him by 
the Statute of 25. E.3.cap.17. At the Common Law he ſaid that a com- 
mon perſon Debtee might have had a Levari facias for the Recovery 
of his Debt, by which Writ the Sheriffe was commanded £ nod de ter- 
ris & Catallts ipſeres , the Debtor, &c. Levari faciat, &c. butin ſuch 
Caſe the Debtee did not meddle with the Land, but the Sheriffe did col- 
let the Debt and pay the ſame over to the Debtor : But by the Sta» 
tute of Weſt. 2. cap 20. The Debtee might have an Zlegir, and ſo have 
the moyetis of the Lands of his Debtor in Execution for his 
Debt, as it appeareth in C, 3. pazr. 12. in Sir William Harberts 
Caſe. 

Secondly, Heſaid, That the King had anather prerogative , and that 
was, to have his Debt paid before the Debt of any Subjet, as it ap- 
peareth 41. E. 3; Execution 38. and Paſe. 3. Elizabeth. Dyer. 197. in 
the Lord Dacres and Laſſels Caſe, and in A. 3, E. 6, Dyer, 67, String- 
fellows Caſe; Forthere the Sheriffe was amerced, becauſe the King 
ought to have his Debt firſt paid, and ought to be preferred before a 
Subje&t v1. 328 Dyer, There the words of the Writ of Priviledg ſhew 
that the King is to be preferred before other Creditors : By the Statute 
of 33. H.$.cap. 39. The Execution of the SubjeR ſhall be firſt ſerved, 
if his Judgment be before any Proceſſe be awarded for the Kings debt. 
In the Statute of 25. ZE. 3. Cap. 19. Ifind thatby the Common Law, 
the King might grant a Protection to.his Debtor that no other might 
fue him. before that the King was fatisfied his debt. See the Writ of 
Protection, Regiſter 81. B. the words of which are, Er quia nolumns 
ſolationem debitorum noſtrorum ceteris omnibus pronut ratione Perogative 

noſtre totis temporibus retroatts ufitate,cc, But that grew ſuch a Grie- 
vancetothe Subjet, that the Statute of 25, E.3. (ap. 19. was made. 

And now by that Statute a common perſon may lawfully ſue ro Judg- 

ment, but he cannot proceed to Execution ( and fo the Kings Preroga- 
} tiveis ſaved) unleſs the Plaintiffe who ſueth will give ſecurity to pay firſt 
the Kings Debt!; For otherwiſe if the Paty doth take forth Execu- 
tion upon his Judgment and doth levy the nioney, the ſame money may 
be ſeized upon to fatisfie the Kings Debt, as appeareth in. 45. E. 2: 
title Decies rantum 117. | 

Thethird Prerogative which the King hath, is That the Kings ſhall 
hae the Debt of the Debtor to the Kings Debtor paid unto him. v. 21 
H.7.12. The Abbot of Ramſcys Caſe. The Prior of Ramſey was in- 
debted. 
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debted to the King, and another Prior was indebted to the Prior of 
Ramſey : and then it was pleaded in Barr, that he had paid the ſame 
Debt to the King, and the Plea holden for a good Plea. And if Rent 
be due and payable unto me by my Leſſee for years , 'the ſame may be 
taken for the Kings Debt, and the ſpecial matter ſhall be a good barr in 
an Avowry forthe Rent, 38. E. 3. 28. A Prior Alien was indebted to 
the King for bis Farm Rent: And being ſued for the ſame, he ſhewed, 
That there was a Parſon who held a certain portion of Tythes from him 
which were part of the Poſleffions of the ſame Priory , which he kept 
in his hands, ſo as he could not pay the King his Farm-Rent unleſle he 
might have thoſe Tythes which were in the Parſons hands Wherefore a 
Writ was awarded againſt the Parſon to appear in the Exchequer,and to 
ſhew cauſe why he ſhould not pay the ſameto the King for the ſatisfying 
of the Kings Rent : And there Skipwith Juſtice ſaid , That for any 
thing which toucheth the King and may turn to his advantage to haſten 
the Kings buſineſs, that the Exchequer had juriſdiction of it, were it a 
thing Spiritual or Temporal. Y.44 £.3.42,44: the like Caſe, but there 
itis ofa Penſion; And the Caſe of 38 Aſ.20.was the Caſe for Tythes : 
See allo 12 E.3. Swalds Caſe to the fame purpoſe. If two Coparceners 
be in ward to the King, upon a ſuggeſtion that one of them is indebred 
to the King, the ſtaying of his Livery ſhall be for his moytie untill che 
King be ſatisfied his debt ; but the other ſiſter ſhall have Livery of the 
other moytie which belongs unto her, Fitz.N.5.263.4. Mich 19 E.3. 
and Hill.20.E.3. which was one and the ſame Cafe. The Kings Debtor 
brought a 20 mins inthe Exchequer againſt his Debtor: the Defen- 
dant appeared, And the Plaintiffe afterwards would have been Nanſuit, 
but the Court would not ſuffer him ſo to be : And it was there faid, 
That a Releaſe by the Kings Debtor unto his Debtor would not dil- 
charge the Kings Debtor as to that Debt. In a Q20 mins in the Ex- 
chequer upon a Debt upon a ſimple Contra& , the Defendant cannor 
wage his Law, becauſe the King is to have a benefit by the ſuit, alchough 
the King be no party to the ſuit, {.4.par.95. 

The fourth Prerogative which the King hath, is, That the King ſhall 
have an Accompt againſt Executors , becauſe the Law there maketh a 
privity ; it being found by matter of Record, that the Teſtator was 
indebted to the Kihg, which Record cannot be denied. But in the Caſe 
of a common perſon an Accomprt will not lie againſt Executors for 
want of privity. The Accompr which the King brings is a4 compatandam 
ad Dominum Regem,c5c. without ſetting forth how the party came liable 
to accompt:But a common perſon in his accompt brought ought co ſhew 
how thar the party was Receiver, Bailiff, cc. If a man doth entermeddle 
with the Kings Treaſure (the King pretending a title to it) he ſhall be 
chargeable for the ſame to the King, C.11.part $9. the Earl of Devon- 
fires caſe, The Maſter of the Ordnance pretending thatthe old _—_— 
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and unſerviceable Ordnance belonged unto him by reaſon of his Office, 
rocured a Privy-ſeal, &c. and afterwards diſpoſed of them to his own 
aſe, and dyed : And his Executor was Forced to atcompt for them, 
Sir Walter Mildmay's Caſe, Mitch. 37. & 38 Eliz. Rot.312. in the 
Exchequer. Sir Walter /1ildmay was Chancellor of the Exchequer, and 
ſuggeſted unto the Lord Treafurer of England, That his Office was of 
great attendance, and.defired the Lord Treaſurer that he would be plea- 
ſed to allow unto him 100). for his dyet, and 4ol. per annum for his at- 
tendance ; which the Lord Treaſurer did grant unto him,and he enjoyed 
it accordingly, and afterwards dyed, and his Executors were forced to 
accompt-for it, and to pay back the mony for all the time: that. their 
Teſtator received it. C:11, parr.90,51. there is cited, That. Sir #illiam 
(Cavendiſh was Treaſurer of the Chamber of King H.:8. E.6.and Queen 
Mary, and that he was indebted to K. E.6. andto Q, Mary; and 
chat bein ſo indebted he purchaſed divers iands, and-afterwards aliened 
them, and took back an eſtate therein 0 himſelf and his wife, and after- 
wards dyed without rendring any Accompt : the Terre-Tenants of the 
land were charged to anſwer: to Q. Elizabeth for the monies,to which 
they pleaded the Queens ſpecial Pardon ; and it was in concluſion ſaid, 
That the Pardon was a matter of grace ex gratis, butin Law the Terre. 
Tenants were chargeable to the ſaid Queen for the monies, v.Com. 321. 
5 Eliz. Dyer 244,245--in the Exchequer, AMich.24.E.3. Rot.11. ex parte 
Rememb. Regis, Thomas Farel ColleQor of the Fifteenths and Tenths, 
being ſeiſed of lands in Fee, and being poſſeſſed of divers goods and 
charrels, at the time when he entred into the ſaid Office (being then in- 
debted to the King) did alien them all, and afterwards dyed without 
heir or —_— And a Writ went out unto the Sheriffe to enquire 
what landsand tenements goods and chatrels he had at the time&he en- 
tred into the ſaid Office ; and Proceſle iſſued forth againſt the Terre. 
Tenants and the Poſleſſors of his goods and chattels ad computand. pro 
colleftione predift.& ad yr & ſatufaciendum inde Domino Regs, 
Y.Dyer,160, 50 Aſſ.5. A notable Caſe to this purpoſe, Afich.30.E.3. 
rot.6. William Porter Mint-Maſter did covenant with the King by In- 
denture enrolled, That for all. the Bullion which ſhould be delivered 
ad Cambium. Regis pro Monera faciend. that mony ſhould be delivered. 
for it within eight dayes : which Covenant he had broken, and there-. 
fore the King paid the SubjeR for the Bullion : And afterwards becauſe: 
Fobu Walweyen and Richard Piccard duxerunt & preſentaverant dit. 
William Porter in officium ilind tanquam ſufficientem, (and that they of-. 
fered to be Sureties for him, but were not accepted of ) which they: 
did confeſle ; 1deo-conſideratums eſt quod predift. Walwweyen & Piccard 
extrentur erga Dominum Regem : And they afterwards were charged to- 
ſarisfie the- King for all che monies which the King had paid for the, 
fait Porter : And although that none. of the. Kings treaſure ons tc. 
; racir , 
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their-hands,nor they had not any benefit as appearedby any{matter in the 
Caſe, . yet becauſe they were the means and cauſers that the King ſuſtain- 

ed damage and loſle, they were adjudged to be chargeable to the King, 

C.11:par.93- this Caſe is there cited, 

Upon theſe Caſes vouched by me, I make divers Oblervations. 1, I 
obſerve, That from Age to Age what care the Judges had for the advan- 
cingand the recovering of the Kings Debts ; becauſe Theſaurm Regis eſt 
vinculum Pacis & Bellorum neruws, And it is the flowing fountain of all 
bounty unto the SubjeR. 2. I obſerve, That che King hath a Preroga- 
tive for the Recovery of Debts due unto him. 3. I obſerve, That al. 
though the Debr due to the King be puiſne or the leſſer Debt, and al- 
though the Debtor be able and ſufficient to pay both Debts, x. the 
= - op the Debt owing to the SubjeR, yerthe Kings Debt is to» 

e firſt paid. 

Now to apply theſe caſes to the Caſe in queſtion Here is a Subjet who 
is:indebted to the King ; AndI ſay, That the Lands which ſuch a Debtor 
hath in his power and diſpoſe ( although he hath not any Eſtate in the 
Lands) ſhall be liable to pay the Debt to the King: And I fay, That 
Sir (briſtepher Hatton had a Fee in the Mannorsand Lands in this caſe ; 
And although he did convey them boxa fide,yet untill his death by reaſon 
of the Provi/o of Revocation they were extendable. 7>#.24.E.3.Rot.4. 
Walter de Chirtaw Cuſtomer , who was indebted to the King for the 
Cuſtoms, purchaſed Lands with the Kings monies; and cauſed the 
Feoffor of the Lands to enfeoffe certain of his friends, with an intent 
to defrand and deceive the King ; and notwithſtanding he himſelf rook 
the profits of the Lands to his own uſe :- And thoſe Lands upon an In. 
quifition were- found, and the values of them, and retorned into the 
Exchequer ; and there by Judgment given by the Court the Lands were 
ſeized into the Kings hands; to remain there untill he was ſatisfied the 
Debt due anto him ; And yet the Eſtate of the Lands was never in 
him : But becauſe he had a power,vizby S»bpena in Chancery to com- 
pell his Friends to ſettle the Eſtate ofthe Lands upon him,therefore they 
were chargeable to the Debt. You will ſay perhaps, there was Covin 
in that Caſe : But I ſay, that neither Fraud, Covin, nor Colluſion. is 
mentioned in the Report ia Dyer 160.C. 11. par.92. And that Caſe was 
a harder Caſe then our Caſe is : For Walter de Chirton in that Caſe was 
never ſeiſed of the ſaid lands : But in our Caſe Sir Chriſtopher Hartox 
himſelf had the lands ; And when he. had the lands he was aſſured of | 
the Office, although he had not the poſſeſſion of it, For he was ſure thae 
no other could have it from him, and no othet could.have it but himſels. 
And for another cauſe, our Caſe is a ſtronger-Caſe then the Caſe of 
Walter de Chirtox : For Chirton had no. remedy in Law to have the - 
lands ; but his remedy was only-in a Court of Equity, and a. remedy in 
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which he mighe let the land to paſſe, and yet he had a power to pull if 
back again at his pleaſure : So as he had the diſpoſition of it ; but before 
the alteration of the uſes he dyed : And if he had been living ( bein 
indebted to the King) the King might have extended the lands, becauſe 
that then he had the poſſeſſion of them. There were two Conſfiderati- 
ons which moved Sir Chriſtopher Hatton to Convey the Lands : the farſt | 
was honorable, viz. For the payment of his Debts ; the ſecond was na- 
tural, viz. For the preferment of his Children. Although the Convey- 
ance of the Lands for payment of his Debts was but for- years, verthe 
ſame was too ſhort, like unto a Plaifter which is too ſhort for the ſore : 
For the Covenanters were not his Executors, and ſo they were not liable 
to Debts : And although he be now dead and cannot revoke the former 
uſes, yet he had the power to revoke the uſes during his life ; And ſo he 
was chargeable for the Debt due to the King. 
Tanfield Chief Baron agreed with Juſtice Dodaeridge in all as before : 
And he faid, That. all powerful and ſpeedy. courſes are given unto-the 
King for the getting in of his Revenues; and therefore he ſaid he had 
rhe paid Prerogartives as have been recited : Andin 25 E.3.in libro rnubro 
in the Exchequer, there the Foundations of the ſaid Prerogatives do ap- 
ar, If a common perſon arreſt the body in Execution, he ſhall not 
reſort to the lands, conry, to Blamfields Caſe, C. 5. par. The courſe of 
the Exchequer makes a Law-every where for the King. If any Officer 
be indebted unto the King: and dyeth, the courſe of the Exchequer is, 
For to call in his Executors or the Heir,or the Terre-Tenants to anſwer 
the Debt ; and if he hath no lands, then a Writ iſſueth out of the Ex- 
chequer to know what goods he'had, and to whoſe hands they-be come. 
All Inquifitions concerning Lands in the-like Cafes are, Habir vel 
ſeiſirus ; and not that he was ſeiſed onely. The word Habit is a large 
word, and in it is contained a diſpofing power. But in this Cafe Sir 
Chriſtopher Hatton had a power every day to.revoke the uſes ; And when 
he had once revoked them, then was he again as before /eiſiruws. 7 H. 6. 
in the Exchequer, the Kings Farmor had Feoffees' to his uſe, and dyed 
indebted to the King : And uponan Inquiſition it was found rhar 
( Habnit ) for he had them in his power by compelling his Feoffees by 
Equity in Chancery ; and therefore it was adjudyed that the King 
ſhould have the Lands in the Feoffees hands in extent. Bat in this caſe 
Sir Chriſtopher Hatton might have had the Lands in him again without 
cotnpulſion by a Court'of Equity, for that he-had power to revoke the 
uſes in the Conveyance. at: his pleaſure; Mich, 40. H.5.vot. in rhe Ex- 
chequer : A Clark of the Court was aſſigned-to receive monies for the 
King, who had Feoffees of lands to -hisuſe : And the lands were found 
and ſeiſed for the Kings monies; by force of the word Habuit. 32 H.6. 
Philip Butler's Cafe, whoowas Sheriffe of a*County, being indebted to 
the King ; his Feoffees were'changeable to the Kings debt by force of 
the 
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the word Habit, For babvit the lands in his power. 6 E.4. Bowes Caſe 
ace, 34 H.s. A widow being indebted to the King, her Feoffees were 
chargeable to pay the Kings debt, becauſe ſhe had power of the lands, 
It being found by Inquiſition that habxit. 1 R.3. the like Caſe, And 
24 Eliz. in Morgan's Cale it was adjudged, That lands purchaſed in the 
names of his Friends for his uje, were extended for a debt due by him to 
the Xit®, 

Hibart Lord Chief Jyſtice of the Common Pleas argued to the ſame 
purpoſe, and agreed with the other Juſtices; and he faid in this caſe ic 
was not material whether the Inquiſition tind the Deed to be with power 
of Revocation; For he ſaid that the Land is extended, and that the ex- 
tent remains good untill it be avoided : And he faid that a revocable 
Conveyance is ſulficient to bind the Parties themſelves , but not to biad 
the King; but the Lands are lyable into whole hands ſoever they come. 
When a man is ſaid to forfeit his body,it is not to be intended his life, bur 
the freedom of h.s body, Impriſonment At the Common Law a Common 
perſon cou!d neither take the bodie nor the Lands in Execution ; Bur 
yet at the Common Law a Capies lay upon a force, although ir did not 
he in caſe of Debt , Agreement, &c, The King is Parens Legwmm, be- 
cauſe the Laws flowed from him: he is Afaritss Legam, For the Law 
is as it were under Covert Baron; he is T#ter Legwm, for he is to diret 
the Laws, and they defire aid of. him : And he faid that all the Land of 
the Kings Debtor are liable to. his Debr. The word (Debitor) is nomen 
equivocum, and heis a Debtor whois any ways chargeable for Debr, 
Damages , Dutie, Rentbehind, &c. The Law amplifies evry thing 
which is for the Kings benefit, or made for the King. If the King re- 
leafeth all his Debts, he releaſes only debts by Recognizance, Judgment, 

Obligation, Specialtic gg Contra&t: Every thing for the benefit of the 

King ſhall be taken largely , as every thing againſt the King ſhall be ta-. 

ken Qtrictly ; and the reaſon why they ſhall be taken-for his benefic is 

becauſe the. King cannot ſo nearly look to his particular , becaule he i, 

intended to conſider ardya regns pro bono publico. The Prerogative Laws: 

ts not the Exchequer Law, but is the Law of the Realm for the King, 
as the Commc»: Law is the Law of the Realm for the Subject : The 

Kings Bench is a Court for the Pleas of the Crown, The Common Pleas: 

is for Pleas betwixt SubjeR and Subje& , and the Exchequer is the pro- 

per Court for the Kings Revenues, 13. £.4.6. If the King hath a Rent- 
charge, he by his DO may diſtrein in any the Lands of the Te- 
nant, befides in the Lands charged with the Rent,44.E. 3. 15. alttough 
that the partie purchaſeth the Lands after the-Grant made to the Kiag,, 
bur then it is nor fora Rent , but as for. aUutie to the King : And the 
King in ſuch caſe may take the Body , Lands and Goods n Executton,y 
See the Lord XI »»ths Caſe, Dyer, 161. where a man became Devtar to 
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the Augmentation received a Warrant from the Privy Councel, teſtify- 
ing the pleaſure of King E. 6.That whereas he had ſold to R, &c; That 
the ſaid Chancellor ſhould take Order agdiſee the delivery of &c. and 
ſhould take Bond and Sureties for the King for the payment of the mo. 
ney ; By force of which Warrant , heſent one T. bis Clark to takea 
Bond of zy. for the payment of the money, and he took Bond for the 
King accordingly, and brought the ſame to the Ghancellor his Maſter, 
and delivered the ſame to him to the Kings uſe ; and preſently after he 
deliverd the ſame back to T. to deliver over to the -C lark of the Court, 
who had the charge of the keeping of all che Kings Bondsand Special- 
ties: And when T, had received the ſame back, he praQiiſed with R., and 
. to deliver them the Bond to be cancelled, and ſo it was done, and 
cancelled: And it was holden in that.Caſe, becauſe thatghe ſaid Bond 
was once in the power and poſſeſſion of N. that he was chargeable 
with the Debt : But the Queen required the Debt of R. and #. who 
were able to ſatisfie the Queen for the ſame. 

In Mildmay*s Caſe cited before,there it was holden, That the Queen 
might take her Remedy either againſt the Parties who gave the inſufft- 
cient Warrant, or againſt A4/dmay himſelf at her.-Eleftion. 'So aman 
(he faid) ſhall be lyable for damages to'the King, for-that is taken to 
be within the word { Debita.) In Porters Cafe cited before, there was 
neither Fraud , Covin, nor Negligence , and-yet the p_ who pre- 
ſented Porter to the King to hold the Office were chargeable for his 
negligence, whom they preferred to be Maſter of the Mint, But in that 
Caſe, The Bodie and Goods of Porter were delivered to his Sureties as 
in Execution , to repay them the monie which the Xing had levied of 
them. Theſe Caſesprove that the word (Debitor) is taken ina large 
ſence : Thatthe Xing ſhall have for the Debts Hue to him , the Bodie, 
Goodsand Lands in Execution, The word (Goods) doth extend to 
whatſoever 'he hath, 11. H. 7. 26. The Xing ſhall have the Debt 
which is due to his Debtor upon a {imple-Contrat, and therein the 
Debtor of the Debtor ſhall not wage his-Law : For after you ſay that 
you ſue for the King, it is the Kings Debt , and the Kingif he pleaſe 
may have Evecution of it. An Ejettone firme was brought in the Exche. 
quer by Garraway againſt R.T.; upon an Ejement of Lands in Wales; 
and it was maintainable in the Exchequer,as well as a Suit ſhall be main. 
tainable here for an Intruſion upon Lands in Wales upon the King him- 
felf: and the King ſhall have Execution of the thing, and recover Da- 
mages, as he ſhall ina Qxo minus , in ſatisfaftion of a Debt which is 
due by his Debtor to the King: $. H. 5. 10. Therethe Kings Debtor 
could nor have | Qzo win in the Exchequer ; The Caſe there was, 
That a man Indebted to the King was made Executor, and by a Qzo 
minx ſued one in the Exchequer who was indebted unto his Teſtator 
upon a fimple Contra, as for his proper debt; and the Qzo minuw 

would 
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would not lie , becauſethe King in that Caſe could not ſue forth Execu- 
tion ; and every Quo minw is the Kings Suit, and is inthe name of the 
King, 38. Af. 20. A Prior Alien was arrear in Rent tothe King, The 
Prior brought a Q#o ins in the Exchequer againſt a Parſon for detai- 
ningof Tythes, ( here is a variance of the Law and the Court; for the 
Right of Tythes ought to be determined by the Eccleſiaſtical Law)andit 
was found ; Verdict for the Prior. A Serjeant moved, That the Court 
had not juriſdition of the Cauſe; To whom it was anſwered, that they 
had and ought to have Juriſdiction of it : For that when a thing may 
turn to the advantage of the King and haſten his buſineſs, that Court 
had JuriſdiQion of it; and divers times the ſaid Court did held jurif- 
diction in the like Caſe : and thereupon iſſue was joyned there, and the 
Reporter made a mwir«m of it ; But it ſeems the Reporter did not under. 
ſtand the Kings Prerogative : For itis true, That ſuch Suit for Tythes 
doth not fall into the Juriſdiction of the Kings Bench, or Common 
Pleas; but in the Exchequer it-is otherwiſe; And if the Suit be by Qs 
mins, it is the Kings Suit. 

Ar a common perſons Suit the Officer cannot break the houſe and en- 
ter, but at the Kings Suit be may : And a common perſon cannot enter 
into a Liberty, but the Xing may if it be a common Liberty : Bur for 
the moſt part when the King granteth any Liberty , there 1s a clauſe of 
Exception in the Grant ; That when it ſhall turn to the prejudice of 
the King , as it may do in a ſpecial Caſe, there the King may enter the 
Liberty; and a houſe is a Common Liberty, and the Execution of 
Juſtice is no wrong when it is for the King - The King hath the prece- 
dency for the payment of his Debts to him,as it appeareth in String fel- 
lows Caſe cited before by Juſtice Dodderiage : And when Lands are once 
lyable to the payment of the Kings debts, ler the Lands come to whom 
you will, yet the Zand is lyable . o his debt, as it appeareth in Caven- 
diſhes Caſe, Dyer 224, 225. which was entred Paſc. 2, Eliz. Kot. 111., 
in the Exchequer, 50. eAf. 5. Aman bindeth himſelf and his heirs and 
dieth, and the heir alieneth theLand ; the Land is diſcharged of the 
Debt as to the Debtree; But in the Kings Caſe, if at any time the Land 
and Debt meet together, you cannor ſever them without payment of the 
Kings debt, P'id. Littleron : Executors, and foe Adminiſtrators are 
chargeable in an Account to the King: and the Sayings of Mr Lit- 
tleton are adjudged for Law, andare Judgments: A falein Market over, 
nor a Fine and Nonclaim ſhall not bind the King ; and ſoit ts of things 
bought of the Kings ys , becauſe N\ ullum rempus occnrrit Regs : 
A common perſon in Lozaon, by Cuſtom may attach a Debt in anothers 
hands : As he may come int9 Court and ſhew that his debtor hath nor 
any thing in his hand to fatisfie his debt, but only that debt which is1n 


the hands of another man; and that Cuſtom is allowable and rea- 
Q q ſonable 
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ſonable:. And if it ſhall be reaſonable for a Subject ſo to attach a Debt, 
will you, have it unreaſonable for the King ? Before the Statute of 25. 
E.3.cap.19g.The King might protec his Debtor as.it appeareth by the 
Regilter 281. and Fi*z, 28.6, But the-Statute of 25. B.3. gave the 
Partie a liberty to proceed to Judgement, but doth. barr him from ta- 
king forth of Execution upon the Judgment , untill the King be ſatisfi- 
ed his Debt. In Dyer 296, & 297. a man condemned in the Exche- 
quer for a Debt dueto the Queen, [was committed to the Fleer, and be- 
zag in Execution he was alſp condemned in the Kings Bench ar the Suit 
of a Subjet npon a Bill of Debt in Cxſftodia Adariſcalis Mariſealcit : 
Afterwards upon prayer of the Partie, a Habeas Corpus cam.canſa was 
awarded out of the Kings Bench to the Warden of the Fleet, who re- 
torned the Cauſe »r/#pra, and he was remanded to the Fleet in Execu- 
tion for the Debt : Afterwards a Command was given by the Lord 
Lreaſurer upon the Queens behalf , to ſuffer the Priſoner to go into the 
Countrie to collet and levie monie, the ſooner to pay the Queen 
her Debt : In that Caſe the Subject brought an * ion of Debt againſt 
the Warden of the Fleet upon the Eſcape, who juſtified the Eſcape by 
the ſaid Commandment; It was holden in that caſe, That although the 
Partie was in Execution for both the Debts , yet before the Queen was 
ſatisfied, the Execution for the Subje& did not begin, For the King can- 
not have equallto have intereſt in the Body of the Priſoner $imul cum 
illo : But if the Caſe were as Laſſels caſe, 3. Eliz. Dyer, then he might 
be in Execution for the King, and for the SubjecR. 

Laſſels was taken. in Execution at the Suit of a Subjet, and before 
the Writ was retorned, a Writ for the Queen came to the Sheriffe, and 
Laſſels was kept in Execution for the Queen : In that caſe Laſſe/s was in 
Execution for them both, zz. the Queen and the SubjeRt. So there is 
a difterence where the Partie is firſt taken for the King, and where he 
is firſt taken for the Subjeq, 

Now I will conſider of the Caſeat Barr ; Whether the Land might 
beextended notwithſtanding the Conveyance made. The Kings Debt 
is to be taken largely, and ſo Goods in ſuch caſe are to be taken largely, 
and ſois it likewiſe of Lands, viz. any Land, beit Land in Uſe, upon 
Truſt, by Revocation. By the Law, Debts are firſt to be paid, then Le- 
gacies., then childrens preferments 5 There is a difference where the 
Land was never in the man , and where it was once in him , {{.$. par:. 
163. Mights Caſe: Might purchaſed lands to him and to his heir; It 
was reſolved that this original Purchaſe could not be averred to be by 
Collufion, to take away the Wardſkip, which might accrue after the 
death of Might, for they were Joynts, and the furvivor ſhall have the 
whole : Note, that there was no fraud, for that it was never in him; but 
if it had once been the Lands only of Might , and then Might had 
mage the conveyance to him and his heir, then it would have been fraud 
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to have deceived the Kinp of the Wardſhip. In the Caſe at Barr, Hats 
tox hath not aliened the land, For an Alienation is, alienwm facere; and 
here he hath not made it the land of another, having a power of Revo 
cation. Sir Foh» Packington Mortgaged his lands for 1001. The Mortga. 
gee enfeoffed W.and within the time of Redemtion, P ackingron and he to 
whom the money was to be paid , agreed that Packi»gton ſhould pay 
him 30/. of the faid 100/. and no more z and yet in appearance for the 
better performance of tue Condition, it was agreed that the whole 1007. 
ſhould be paid; and that che refidue above 307. ſhould be repaid back to 
Packingron, which was Cone accordingly. It was reſolved in that Caſe, 
thatthe ſame was no performance of the Condition, becauſe it was not 
2 payment animo /o{vendi: And ſo in this Caſe there was not any allie- 
nation animo zlliennt; Far Sir Chriſtopher Hatton gave the Lands, but 
yet he kept the poflefſion . and received the profits of them ; And if 
Sir Chriſtopher Hatton had given the land with power of Revocation, or 
reſerving as in this Caſe he did an Eſtate for his own life, it had been all 
one. If a man deviſeth the profits of ſuch lands , the lands themſelves 
dopaſs. Anda Conveyance of lands upon Condition not to take the 
profits,is a void condition in Law, L1r,462,463.A.Feoffment is made up- 
on confidence, and the Feoffor doth occupie the land at the will of the 
Feoffees, and the Feoffees do releaſe unto the Feoffor all their right, 
Litt. 464. there it was ſaid that ſuch a Feoffor ſhall be ſworn upon an 
Inqueſt, if the lands be of the value of 40s. per annwm, and that by the 
Common Law; Therefore it ſeemeth that the Law doth intend, - Thac. 
when a man hath Feoffees in Truſt, that the lands are his own;and then 
if in ſuch caſe the Commonwealth ſhall be ſerved , ſhallnor che King 
who is Pater reipablice be ſerved , fo as he may be ſatisfied his debts? 
if the Caſe of Walter de Chirton had never been, yet I ſhould now have 
the ſame opinion of the Law in ſuch Caſe as the Judges then had. The 
King is not bound by Eſtopels , nor Recoveries had betwixt ſtrangers, 
nor by the fundamental Juriſdiction of Courts,as appeateth 38. Af. 20. 
where a Suit was for Tythes in the Exchequer, being a meer ſpiritual 
thing.; and ſhall he be bound by a Conveyance? Arno. 16. H. 6. then 
in the time of Civil War Ufes began; and of Lands in uſe the Lord 
Chief Baron Tanfeld in his Argument hath cited diverſe caſes where 
the lands in uſe were fubjet and lyable to the debt of Ceftay que w/e in 
the Kings Caſe, and ſo was it untill the Statute of 27. H. $. of Utes was 
made. Babbington, an Officer in the Exchequer, had lands in the hands 
of Feoffees upon Truſt , and a Writ iſſned out, and the lands were ex- 
rended for the Debt of ZBabbingron in the-hands of his Feoffees Sir Ro. 
bert Dudley having lands in other mens hands upon Truſts , che lands 
were ſzized into the Kings hands for a contempt. (and not tor debt or 
damages tothe King; ) And in this Caſe althovg\ that the 'nquititon 
do find the Conveyance, but have not found it co be with power. of 
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Revocation, ; yet the Land being extended, it is well extended untill the 
contrary doth appear, and untilkthe extent be avoided by matter of Re. 
cord, viz. by Plea, as the Lord Chief Baron hath ſaid before, 

Lty Chief Juſtice of the Kings Bench argued the ſame day, and his 
Argument in effe& did agree with the other Juſtices in all things, and 
therefore I have forborneto report the ſame at length. And it was ad. 
judged, That the Extent was good, and the Land well decreed accord- 


ingly, 
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Paſch. 21 Jacobi, in the Exchequer- Chamber. 


417. The Lord Sxzrriei» and RaTcLiIFF's Caſe, 


F'N a Writ of Error brought to reverſe a Judgment given in a Aſo:- 

Rrans de Droit in the Court of Pleas, The Cafe was put by Glanvile 
who argued for Rarcliffe the Defendant, to be this. 2 E.2. Malew being 
ſeiſed of the Mannorof 1M/gravein Fee, gave the ſame to A. Bigor in 
tail, which by divers'diſcents came to Sir Ralph Bigot in tail, Who to 
7Zannarii 6 H, 8, made a Feoffment unto the uſe of his laſt Will, and 
thereby after his Debts paid declared che uſe unto. his right heirs in Fee, 
and 9, H. 8. dyed. The Will was performed : Francs Bigot entred 
being Tenant in tail, and 21 H.8.made a Feoffment unto the uſe of him- 
ſelf and Katherine bis wife,and to the uſe of the heirs of their two bodies, 
Then came the Statute of 26 H.8. cap.13. by which Tenant in tail for 
Taeaſon is to forfeit the Land which he hath in tail. Then the Statute of 
27 H. 8. of Uſes is made. Then 28 H. 8. Francis Bigor did commit 
Treaſon, And 29 H.$.he was attainted and executed for the ſame, 4n0 
31 H.$. a private AR of Parliament was made, which did confirm the 
Attaindor of Francis Bigor, and that he ſhould forfeit unto the King - 
(word for word as the Statute of 26 H.8.is ) ſaving to all ſtrangers ex. 
ceptthe Offendor and his heirs, &c. 3 E.6. The heir of Francis Biget - 
is reſtored in blood, XK atherixe entred into the Mannor and dyed ſeiſed. 
$ Eliz. their Iſſue entred, and married with Francis Rarcliffe, and had 
Ifſue Roger Ratcliffe, who'is heirin tail unto Ra/pb Bigor, And they con- 
tinue poſſeſſion untill 33.8/iz., And then all is found by Office and the 
Land ſeiſed upon for the Queen, who _ the ſame-unto the Lord 
Sheffield. Francis Bigot and Dorothy die, And Roger Ratcliffe ſued a 
Monſtrans de Droit to remove the Kings hands from off the lands, and - 
a Scire facias iſſued forth againſt the Lord Sheffield as one of the Terre. 
Tenants, who pleaded all this ſpecial matter ;. and Judgment was there- - 
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upon given in the Court of Pleas for Roger Ratcliffe ; And then the Lord 
Sheffield brought a Writ of Error in the Exchequer-Chamber to reverſe 
the ſaid Judgment: And Finch Serjeant argued for the Lord Sheffield 
that the Judgment ought to be reverſed ; And now this Term Glanvile 
argued for Roger Rarcliffe,thatthe Judgment given in the Court of Pleas 
ought to be affirmed. 

There are two points : The firſt, If there were a Right remaining in 
Francis Bigor,and if the ſame were given unto the King by the Attaindor 
and the Statute of 31 H.8. Second, If a Monſtrans de Droit be a proper 
Action upon this matter, which depends upon a Remitter ; for ifir be a 
Remitter, then is the Aion a proper Aftion. The Feoffment by: Ralph 
Bigot 6 H.$, was a Diſcontinuance, and he had a new uſe in himſeff, to - 
the uſe of his Will, and then to the uſe of bis Heirs: Then 9 H.$. Ralph 
Bigot dyed, And then Francis Bigor had a right to bring a Formedon in 
the Diſcendor to recover his eſtatetail. 21 H $.(then the point ariſeth)- 
Francis Bigert having a right of Formedon, and an uſe by force-of the 
Statute of 1 R.3.cap.1+ before the Statute-of 27 H.$. by: the Feoffment 
he had ſo ſetled ir,that he could not commit # forfeiture of the eſtate tail. 
When a-man maketha Feoffment, every gat, Action, &&c. is given 
away in the Livery and Seifin , becauſe every one who giveth Livery 
giveth all Circumſtances which belongs to it : For a Livery is of that . 
force, that it excludes the Feoffor not only of all preſent Rights ; but:of 
all future Rights and Tytles, v.C.1.par.111. and there good Caſes put” 
to this purpoſe. 9 H.7.1. By Livery, the Husband who was in hope to- 
be Tenant by Courteſte, is as if he were never ſeiſed. 39 H. 6.43. The 
Son diſſeiſeth-his Father, and makes a Feoffmment of the lands ; the Fa- - 
ther dyeth; the hope of the heir is given away by the Livery. 

It was objeRted by Serjeant Finch, 1. Where a man hath a right of 
ation to recover lan4 in Fee or an eſtate for life'which may be conveyed 
ro another , there a Livery doth give away ſuch a Right , and ſhall 
there bind him: But aneſtate in tail cannot betransferred to another by 
any manner -of Conveyance, and therefore cannot be bound by ſuch 
a Livery given; I anſwer, It is-no good Rule, That that which doth not 
paſſe by Livery, doth remain in the perſon which giveth the Livery. 
19 H.6. Tenant in tail is attainted, Othce is found ; The eſtate tail is 
not in the King, is not in the perſon attainted, bur is in abeyance : So 
it is no good Rule which hath been pur; When Tenant in tail maketh 
a Feoffment,. N on habet jus in re,neque ad rem-: If he have a Right, then 
it-is a Right of Entre,or Action ; but he cannotenter nor have any actton 
againſt his own Feoffment, 19 H.$.7. Dyer. If Diſcontinuee of Tenane 
in tail levieth a Fine with proclamations, and the five years paſſe, and 
afterward Tenant in tail dyeth, his iſſue ſhall have other five years, and 
ſhall be belped bythe Statute, for he is the firſt ro whom the right doth 


accrue after the ine levied; for Tenant in tail hiwſelf after bis Fine _ 
rae: - 
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Proclamations hath not any right : But if Tenant in tail be difſeiſed, and 
the Diſſeiſor levieth a Fine with proclamations, and hve years paſſe, and 
afterwards Tenant in cail dyeth . there the 1f[1e 1n tail is barred ; for 
there after the Fine levied the Tenant in tail himſelf had right, fo as the 
iſſue in tail was not the firſt to whom che Right did accrue after the 
Fine levied, C. 3. part 87. Com. 374. a. When Ralph Bigot made 
che Feoffment 6 H. 8. Francis Bigot had a Right; by his own Feoff- 
ment 21 H.$.his Right was extinguiſhed. 

The ſecond Objection was upon the Form of pleading in a Formedoxn, 
viz. Poſt cujus mortem diſcendere debert to him, viz. the iſſue. Then the 
Anceſtor had ſuch a Right, which after his death might have diſcended 
:o his iſſue ; Then that proveth that the Anceſtor by his Feoffment 
hath not given away all the Right. I anſwer, The form is not Poſt c#j#4s 
mortem, but Per cujus morrem ; and the Poſt cnjus mortem diſcendere 
debet is not traverſable ; and therefore it is but matterof form,and not of 
ſubſtance. 01d Entres 240. One dum non fuit compos mentis maketh a 
Feoffment, he ſhall not avoid the Feoflment, becauſe that the Law doth 
not allow a man to ſtultifie himſelf, C.4.part 123. But his heir after his 
death may avoid the Feoffment of his Anceſtor ; for de ipſo diſcendit jus, 
although the Father had not a Right in his life. 

It was thirdly objeRed out of C. 4. part 166. 6b. where it is ſaid, That 
if an Ideot maketh a Feoffment, the King ſhall avoid the ſame after 
Office found. I anſwer, That the Book it ſelf doth cleer the ob eRion : 
For it is in regard of the Statute of Prerogativa Regis, cap. 9. Ita quod 
uullateuns per eoſdem fatnos alienentar, &c. and not in reſpe& of any 
Right which the party hath who maketh the Feoffment. By the Com- 

mon Law, Tenant in tail, viz. He who had a Fee-ſimple conditional, 
had not any right after his Feoffment : Then the AR of eſt 2 cap. 1. 
makes ſuch a Fee an Eſtate in tail, and provides for the iſſue in tail, for 
him in the Remaindor or in Reverſion, but not for the party who made 
the Feoffment or Grant; for a Grant of Tenant in tail is not void as to 
himielf. MMagdalen-Colledge Caſe; A Leaſe by a Parſon is good againſt 
himſelf, but voidable againſt his Succeſſor : And fo the ſame is no Ex- 
ception, Duſcendit 114 poſt mortem, Cc. 

The tourth Objection was, That although Tenantin tail had made-4 
Feoffment, yet he remained Tenant to the Avowry of the Donor, 
and therfore ſotne right of the old eſtate tail did remain in him. I anſwer, 
5 E.4.3 4. 48 E.3.8.b. 20 H.6.9. 14 4.4.38. b. C.2.part 30.a- The 
matter of the Avowry doth not ariſe out of the Right or Intereſt which ' 
a man hath in the Land, but out of the'Privity : As when the Tenant 
maketh a Feoffment, he hath neither right nor intereſt in the Land, yer 
the Lord is not compellable to avow upon the Alience before notice. 

In a Precipe quod reddat the Tenant alieneth , yet he remaineth Tenant 
as tothe Plaintiffe, and yec ke hack nur either a Riglit or any Eſtate as co 
the Altenee, The 
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The fifth ObjeRtion was upon the Statute of 1 R.3.cap.1. All Feoff- 
ments &c. by Ceſtny que «ſe ſhall be effectual to him ro whom it was 
made againſt the Feoffor and his heirs- I anſwer, The words of the 
Statute are to be confidered, All Feoffments, &c: I defire to know how 
this atfirmative Law doth take away the power of the Feoffees: And 
the Feoffees are bound by the Feoffment of Ceſty quenſe, and are ſeiſed 
ro the uſe of ſuch Alienees. 27 H.$.: 3.6.by Firzberbert : If (oftuy que uſe 
enter and maketh a Feoffment with warrantie, cc, but there are not 
words that the old rights are given away. The Feoffees to uſe before the 
Statute of 1 R.3.c.1. mightonly make Feoffments; but after that Statute 
Ceſtuy que uſe might alſo make Feoffments of the Lands: And ſo the 
Statute of 1 R.3. did not take away the power of the Feoffees, for they 
yet may make Feoffments ; bur it did enlarge the power of Ceſtuy que 
aſe, Com.351,;52. Thenthe Queſtion further riſeth : If Francis Bioor 
had any Right in the Tail which might be forfeited by the Statutes, by 
26 H.$8. and 21 H.$. A particular At made for the Attaindor of, the 
ſaid Francis Bigor. From the time of Yet. :cap.17 untill the Statute of 
26 H.8.cap.13. there were many Bills preferred in Parliament to'make 
Lands which were entailed to be forfeited for high Treaſon; but as longs 
as ſuch Bils were unmasked, they were ſtill rejected: But 40 26 H.$. 
then at'a Parliament a Bill was preferred, That all Inheritances might be 
forfeited for Treaſon ; ( ſo that .as under a vail) lands in tail were for. 
feited for Treaſon) which was accepted of. The Statutes of 25 H.$, 8& 
31 H.$. arenot to be taken or extended beyond the words of the Sta- 
eute, which are, That every Offender hereafter lawfully convitt of any man- 
ver of high Treaſon, by Preſentment, confeſſion, Verdift or Proceſs of Ont- 
lawry, ſhall forfeit, &c. It doth not appear that Francis Bigur was ar- 
tainted in any of theſe wayes; For the Inquiſition is, That he was In- 
died and convicted, but Nor /equitur that he was conviet by any of 
thoſe wayes, viz. Verdi, Confellion, or Outlawry ; And one may be 
attainted by other means: 4 E.4. in Placito Parliamenti, 1irtimer was 
attainted by Parliament; 1 R.2. Alice Percy was attainted by Judgment 
of the Lords and Peers of the Houſe of Lords in Parliament. 
It was objected, Thar after an IndiAtment Verdi ought to follow : 
I anſwer, 2 9x /equitar : for it may be without Verdi, v:z. by ſtand- 
ing mute 3 And then the Statute of 26 H. 8. doth not extend unto ir, 
{3- part 1,11, Admitit were an Attaindor within the Statute of 2 » 
H.$. yet Francis Bigot had not ſuch lands which might be forfeited, 
C 3. part 10, For this Statute doth not extend to Conditions or Rights, 
And C.7. part 34. this AR of 26 H, 8. doth not extend to Riglits and 
Titles : And it is cleer that Francis Biger had not any Eſtace wichin 
the letter. of the A. 
It was objeted, That if we have not ſet forth che full Title of the 
King in the ſonſtrans de Drott, then is the Xfonſtravs ae Droit naugh f 
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and void. I anſwer, 9 E.4-51. 16 E.4.6. I find no book that in a Aon- 
ftrans de Droit we ſhould be put to obſerve: that Rule : For a Petition 
were a going about ; The Statute of 2 E.6. cap.6. gives. the —_— de 
Droit : 16 E.4.7. If a Petition be void for want of inſtructing the King, 
and if all his Title be not ſer forth in it, then the Court is to abate the 
Petition; but after Judgment to find ſuch a fault, he muſt have a Scire 
facias , and not a new Petition ; and in our Caſe there was none who 
gave in ſuch matter for the King. 

Now lIcome to the Statute of 31. H..8. The particular AR for the 
Attainder of Francs Bigot , and that he ſhould forfeit all ſuch Lands, 
&c. Conditions, Rights, &c. in-Fee, and Fee tail ſaving, &c. and as the 
lands of Francis Bigote ſtood ftated at the time of the making of this 
AR of 3 . H.8. the Statute did not-extend to him to make him forfeir 
any thing In the Statute of 33. H. +. Cap. 20. there were as many 
words as in this Statute of 31. H. $. and many Caſes upon the Statute 
of 33. H. 8. are adjudged upon the words,ſhall loſe and forfeit. There 
is a difference betwixt an At of Aſſurance, and an AR of Forfeiture; 

" If the words be , That the King ſhall enjoy and have, itis then an A& 

of Aſſurance, and the lands are given to the King without Office; but 
'by an AR of Forfeiture the Lands are not in the King without Office 
found, Exceptio firmat regulam , but our Caſe is out of the Rule. $Sa- 
vings in As of Parliaments were but of late days: 1. E. 4; there was 
a private A : A Petition was preferred againſt divers in Parliament for 
ſundry miſdemeanours, and it was Enacted that they ſhould forfeit un- 
to the King and his heirs, &c. in that Ac there was no exception of ſa- 
ving for it was but a forfeiture of their Rights , and Savings were but 
of late times, 7r:n. 8. H. $. Rox. 4, A Petition of Right in the Chan- 
cery, upon that was a plea which was after the Attainder of the Duke 
of Suffolk.) That the Duke did difſeiſe him, it was ſhewed thatthe 
Attaind+:r was by Parliament , and he ſhewed no ſaving to be in the Sta- 
tute in the Petition; and yet it was well enough, Com. 552. Wyart Te- 
nant in tail of the Gift of the King, made a Feoffment, and by AR of 
Parliament 2 Marie was attainted of Treaſon, by which he was to for- 
feit, &c. as in our Cale, 

I anſwer,.That within two years after that Judgment, upon ſolemn 
argument it wasad;udged contrarie, Com. 562. It was objected that in 
that Caſe a Writ of Error was brought, Com. 56 2. and that the Judge- 
ment was affirmed inthe Caſe of #4/ſingham. | anſwer., that the ſame 
was by reaſon of the Plea in Barr : And (om 565. there Plowden con» 
feſſeth that the Judges were not agreed of the matter in Law , and the 
Lands in queſtion-in #alfingams Caſe do remain with Moxlton , andat 
this day are enjoy d contrary tothe Judgment given in }/.4/6nghams Caſe: 
It was objected, That although this At of 31. H. $8, was made after the 
Artainder, yet thatit ſhould relate toall the Lands which Francis Bigot 

lr j had 
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had atthe time of the Treaſon committed. I anſwer, That this A&R of 
31. H, 8; is buta deſcription what Lands he ſhall forfeit, viz. all the 
Lands which he had at the time of the Treaſon committed, 

The fecond Point is upon the Remitrer of Roger Ratcliff before the 
Inquiſition, for there was a difcent to Roger Rarcliff. When Tenant in 
Tail is attainted of Treaſon, his bloodis not corrupted, (. 9. pert. 10. 
Lawleys Caſe. And the Statute of 33. H. 8. is the firſt Statute which 
veſts Lands forfeit for Treaſon in the King without Office found: So as 
according to the Lord Zumley's Caſe,C.3.part-10.before this Statute of 
33 H.8. the Land did diſcend to the iſſue 1n tail. The Rale of «lum 
temps eccurrit Regs, is to be meant for the preſerving of the Ki 
Right, but not to make the King to do wrong. {m. 488. there the 
Remitter is preferred before the King. 49. E. 3. 16. there the Deviſe 
of a Common perſon was preferred beforethe Right of the King, 3.H. 

. 2, the Lord Greiſtock's Caſe : The Dean of York did recover againſt 
fim. and before Execution the Lord died, his heir within age; the Dean 
ſhall have his Execution , 0m 1 neny that the King hath right to 
have the Ward; A fortiors a Remitter ſhall be preferred before the 
Kings Title. C. 7. payt. 28. The Rule Nu/lum tempus occurrit Regs , is 
to be intended when the King hath an Eſtate or Ingereſt certain and per. 
manent, and not when his Intereſt is ſpecially limifed , when and how 
he ſhall take it, and not otherwiſe. 

The third Point was , Whether Ratc/iff hath brought his proper 
AdQtion. The words of the ARtof 2 E. 6. cap, 8. which giveth the Aſon- 
ſtrans de Droit , are to be conſidered : A Remitter is within the words 
of the AR, Divers Errors were aſſigned by the other ſide for matter 
of Form, 1. Becauſe the Yenire facias want theſe words (ram milites 
quam alios.) Sheffield being a Noble man, and a Peer of the Realm , It 
appeareth by the Regiſter 7. that the ſame was the ancient Form in e- 
every common perſons Caſe ; but of late that Form was left. 2. Ad- 
mit that it were a good Exception, then it ought to have been taken by 
way of Challenge, as it appeareth 13. E. 3. Challexge 115, Dyer 107- 
208. 23. The Statute of 35. H. 8. (ap. 6. makes a new Law, and pre- 
ſcribes a Form. Precipimus, &e. quod Venire facias coram, Cc. 12 Lis 
beros & Legales homines, cc. and then if it ought to be by the Regiſter 
(tam milites quam alios) yet here is a new Statute againſt it : And by 
the Stature of 2. Z. 6. Cap. 32. this Statute of 35 H. 8. is made per- 
petual. And by the Statute of 27. Eliz. Cap: 6. the Statute of 35. 
H. 8. is altered in parve, and augmented in the worth of the Jurors : 
and by the Statute of 18. E1;z. { ap. 14. It is EnaRed, That after Ver- 
di, &c. the Judgment thereupon ſhall not be ſtayed or reverſed by 
reaſon of any default in Form, or lack of Form , or variance from the 
Regiſter. The ſecond Error aſſigned was, becauſe that there are two 
Venire fatiaa , and two Diſtringas , after that Iſſue was joyned, Ys 
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Lofd/Sbeffield ſueth unto the King to:have_the firſt /ewive' fatims;,: 'and 
firſt Diſtringas quaſhed, and it was quaſhed wich Rarcliff*s conſent; -Se- 
condly, admit there were two YVenire facias, | yetit ought to be-ifirerſded 
thatche proceedings was but upon one of them, and that che beſt: 17. 
17: 7ac9hi,00 the Common Pleas, Bowenand Zones Caſes: Inf Error .np- 
oma Recovery, in Debt ,1there were two: Qriginals: certified; and'there 
the bge was good, and the other naught; the Judges did rake {t that the 
Judgment and proceedings were upon the good Original,and the Jadg- 
ment was affirmed in the-Kings Bench: A. 15 H. 8. Rerr. 25. the ſame 
Caſe, Two Originals, one bearing date after the Judgment; 'the other 
befare$he Judgment ; . and\upon a Writ of: Error brqught:, the JuUpe- 
ment was affirmed, for by intendment theJudgment was given uponthe 
firſt Orzginal , which bore date before the Indgment. - Another Error 
was-aſligned , 'becauſe the Plea was , That fuch a one was ſeiſed of- the 
Caſtle and Mannor of Aſulgrave:prediits inthe plurthnumber : 'F an- 
ſwer:, that. there is not any colour.for that Error, for the word (ye: 
diftis);doth ſhew thatithe Mannorand Caftle are not one and* the fame 
thing;; :$6 upon:the whole matrer, Ipray:that the Iudgment given inthe 
Court of Pleas may be attirmed. Sir Henry Telverron: argued for the 
Lord Sheffield, that tþe Iudgment might be reverſed. There are three 
things conſiderable ih the Caſe : Firſt, If any right of the ancient eſtate 
tail wasin-Fraxcis Bigot who was attainted;, ar the time of his Atrain- 
der : Secondly , ,atlmit chat there was7ari dhcient' right, if it” miplit be 
forfeited being a rightcoupled with a Poſſeflion, and fot a right in 
groſs.: Ehirdly , Whether ſuch a Poſſeſſion diſcend to Francis Biger, 
that he ſhall be remitted , andif this Remitter be not dverreached by 
the Office; Firſt, If by the Feoffment of Francis Big, 1t,H. 8. 
whenhe was Cr/tny que w/e , and by the Livery theright of the ancient 
eatail-be deſtroyed ; And 1 conceive it 1s not}, but that che ſafe contr- 
nues, and is not gone by the Livery and Seiſin made : There 1s + diffe. 
rence , when Ceftny que uſe makes a Feoffttent- before the Sratute of 
1 R: 3, and when Ceſtny que uſe makes a Feoffment after the ſaid ſtatute 
of 1 R:-3 For, before the ſtatute. hee” gives away all, Com 35 2. but 
after the-ſtatute of R. 3. Ceſty que »/e by his Feoffment gives away no 
Ryight,. Inz H;7,13. is our very caſe almoft ; For, there the Tenant in 
Tail made a Feoffment unto the uſe of his Will-(ſo in our Cafe,) and 
thereby did declare that it ſhould be for the payment of his debts , and 
afterwards:to the uſe of himſelf and the heirs-of his body; and died; the 
heir entred before the debts paid (buvin otlr Caſe he: entfed after the 
debts paid) thers it is ſaid that the Feoffment is made as by Ceftay que 
#/e at the Common Law, for his entrie was not lawfull before the debts 
paid. But when Francs Bigot made a Feoffment 21 H. 8; bewas (try 
gue #/e in Fee, and then ac Righe of the Eſtatetailfaved'by -the Sta- 
w til as ©: 36 ft O33 GET tate 
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tute of 'x. R 3, And by the Statute of 1. R, 3.' he gives the- Land as Ser 
vant, and not ds- Owner of the Land; and fo gives nothing but a poſſkb- 
fion, and no Right. 5/H.7, 5. Ceftxy que uſe tince the Statute of 1 R. 
3. is butasa Servant,- or as an-Executor to make a Feoffment, Andif 
an Executor maketh a' Feoffment by force of the Will of the Teſtator, 
he paſſeth nothing” of his own Right, .but only 38an Executor or Ser+ 
vant :'9'H, 5. 26. proves that {oft wy que aſe lince the Statute of 1 R. 3 
hath but only an Authority to make a Feoffment ,; For (/tay que uſe 
cannot make a Letter of Attorney to make Livery for him, for he hath 
buta bare Authority \, which-cannot be transferred to another - Ceſtxy 
que uſe hath a Rent outof: Land, and by force of the Seacute of -1' R.. 3. 
he maketh 4 Feoffment of the Land , yet the Rent doth remain to him;; 
for he giveth but'a bare poſſeſſion: So in our Caſe, che right of the E+i 
ſtate Tail doth remainin Francis Bigor, notwithſtanding his Feoffment 
as (ety que u/e by the Statute of. 1 R. 3. If Ceſt#y que »/e by force 
of the Statute of 1 R. 3. maketh a Feoftment without Warranty, the 
Vouchee ſhall not Vouch by foree of that Warranty ; For as Fitther« 
bert (aith,, Ceſiuy que uſe had no poſſeſſion before the Statute of 271 H: 
8, Cap. 10. 27 H:'$: 23. If Feoffees to Uſe make a Letter of Attorney 
to Ceftuy que uſe to makea Feoffment , he giveth nothing but as a Ser- 
vant, The Conſequent of this Point is, That the right of the old Eſtate 
Tail was itt Francs Bigor at the time-of his Attainder,and was notgane 
by the Feoffment made 21 H. 8. ' 
The ſecond Point is , 'Whether a right mixt with a poſſeſſion of Fran- 
cis Bigot might be forfeited by the Statutes of 26. H. SS. and theprivate 
AR of 31.-H. 8, The Statute of 31, H: 8. doth not fave this Right no 
more then the Statute of 26. H. $, For they are all one.in words.. I 
ſay that he hath ſuch a ripht as may be loſt and forfeited by the words 
of the Statute of '26. H. 8.'Cap. 13. -For that Statute giveth three 
things. Firſt, It gives the Forfeicure of Larids, and notof Eſtates. Se- 
condly, How long doththat Statute give the Jands to the King? For e- 
ver, viz. tothe King his Heirs and Succeffors. Thirdly, Ir gives the 
lands of any Eſtate of Inherirance, in Uſe or Pofleflion, by any Right, 
Title or means. This Eſtate Tail isan Eftate of Inheritance; which be 
tath by the Right, bythe Ticle; and by the means of coming to the 
Right. it is forfeited. Theſe two Statutes were made for the puniſh- 
ment of the Child, For the Common-Law was ſtri& enough againſt the 
Father, viz, he who committed the Treaſon 3; And ſhall the ſame Law 
which was made to puniſh the Child; be undermined to help the Child? 
The ancient Right ſhall be diſplaced:from the Land, rather-chen ic ſhall 
be taken fromthe Crown , which is to remain to the Crown tor ever. 
And this Statute of 26. H. 8. was made pro bono.publico, and it was 
the beſt Law that ever was to preſerve che King and his Suc- eſſors frm 


Treaſon, for it is as it were a-hedgabout the King ; For betore ts 
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Statute, Tenant in Tail had no-regard to-commit Treaſon, For he forfei- 
ted his Lands but during his own life , and then the Lands went to the 
iſſue in Tail : But this Statute doth puniſh the Child for the Fathers 
offence,and fo-maketh men more carefut not to offend, leaſt their poſteri- 
ty may beg: I take two grounds whichare frequent in our Law : Firſt, 
That the King is favoured in the Expofition of any Statute. Com. 239, 
240. The ſecond, That upon the conſtruction of any Statute, nothing 
ſhall be raken by equity againſt the King. Com. 233, 234. Here inthis 
Caſe alchough the Right were not in poſſeſſion , yet it was mixed with 
the poſſeſſion, from Amno 13. E. 1, untill 26. H. 8. Tenant in Tail 
feared not to commit Treaſon, For the Statute of Weſt. 2. did preſerve 
the Eftate Tail, fo as the Father could not prejudice his iſſue per fatum 
ſuum : And therefore the Commonwealth conſidering that a wicked 
man did not care what became of. himſelf, ſo as his iſſue might be ſafe, 
provided this Statute of 25. H. 8. Cap. 13. although the Statute of 16. 
R. 2..Cap. 5. which giveth the Premunire, doth Enat that all Lands 
and Tenements of ene attainted in a Premunire ſhall be forfeited to the 
King': Yet Tenant in Fail in ſuch Cafe did not forfeit his Lands : C. 1; 
pare. 63.6. as the Statute of Weſt. 2. Cap. 1. faith in particular words, 
That Tenant in Tail ſhall not prejudice his iſſue ; Therefore the Sta- 
cute of 25. H. $, inparticular words ſaith , That Tenant in"Tail ſhall 
forfent his Lands for Treaſon. The Right of Francs Bigot 1s not a right 
in groſs , bur a Right mixed with a poſſeſſion. The | ak of Weſt. 
2+ Cap. 1, broughtwith it many miſchiefs; For by that Statute, the 
Anceſtor being Tenant in Tail, could not redeem himſelf out of priſon, 
nor help his wife, nor his younger children; and that miſchief .conti- 
nued untill 12. E. 4. Taltaram's Caſe , and then the Judges found a 
means to avoid thoſe miſchiefs by a common Recovery; and this Inven- 
tion of a common Recovery was a great help to the Sub;et. Then 
came the Statute of 32. H. $. Cap, 36. which Enacted , That Fines le- 
vied by Tenant in Tail, ſhould be a good barr to the iſſue of any Eſtate, 
any way entailed, If the Son, iſſue in tail , levieth a Fine inthe life of 
his Father who is Tenant in tail, it ſhall be a barr to him who levieth 
the Fine, and to his iſſues. And both theſe, viz, the Common Recove- 
ry, and the faid Statute did help the Purchafer ; And ſhall not this Sta- 
tute of 26. H, 8, help the King ? The Statute of 26. H. 8, Cap. 13. 
hath not any ſtrength againſtthe Anceſtor, but againſt the Child. For 
the Conſtraction-of Statutes I take three Rules ; Firſt, When a Caſe 
hapneth which is not within-the Letter , then itis within the intent and 
Equity of-the Statute, 0.366. 464 Secondly, All things which may be 
taken within the miſchief of the Statute,ſhall be taken.withiathe Equi- 
ty of the Statute 4. H, 6, 26. per Martin. Thirdly, When any 
thing is provided for by a Statute, every thing within the ſame miſchief 
15. within the ſame Statute, 14, H, 7.13. The Eſtate tail of Francs. 
- Biget 
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Bigot and Katharine his wife is forfeited by the Statute of 26 H.8, 
There is a difterence when the Statute doth fix the forfeiture upon the 
perſon, As where it. is enaRed that ?.S. ſhall forfeit his lands which he 
had at the time of his Attaindor ; The Judges ought expound that Sta. 
tuteonly to .F. But the Statute of 26 H.8. doth not fix the forfeiture 
upon the perſon, but upon the land it ſelf : And Expolition of Statutes 
ought to extend to all the miſchjefs. 8 E1zz. Sir Ralph Sadler's Caſe in 
B.R. where an AR of Parliament did ena, That all che lands of Sadler 
ſhould be forfeited to the King, of whomſoever they were holden : 
Sadler held ſome lands of the King ; in that caſe the King had that land 
by Eſcheat by the Common-Law,and not by the ſaid Scatute, Coms.5 63, 
The Law ſhall ſay, that all the rights of the tail are joyned together ro 
ſtrengthen the eſtate of the King, Tenant in tail, before the Statute of 
1 E.6.cap.14- of Chauntries,gave lands to ſuperſtitious uſes, which were 
enjoyed five years before the ſaid Statute of 1 E.6. made: Yet it was 
adjudged that the right of the iſſue was not ſaved, but that the land was 
given to the Crown ; forthe iſſue is excluded by the ſavszg inthe ſaid 
Seatute. If Tenant in tail give the lands to charitable uſes; the iſſue is 
barred, For the ſaving of the Statute of 39 Eli. cap.5. excludes him, 
And he is bound by the Statute of Doxzs. So the Statute of 26 H. 8. 
c4p-13, and the private A of 31 H.$. do fave to all but the heirs of the 
Offenders. 

. The third Obje&tion was, That Ratcliffe was not excluded by the 
ſaving ; for it was ſaid, That the ſame doth nor extend but to that which 
is forfeited by hrs Anceſtors body : And here Ratcliffe had but a Righr; 
and that was faved ; And the Statute doth not give Rights, I anſwer, 
firſt, The Statute of 25 H. 8. is-not to be expounded by the letter, for 
then nothing ſhould be forfeited but that only which he had in poſſeſſi- 
onand uſe; Tenant incail is diſſerſed and artainted for treaſon : By the 
words of the ſaid Statute of 26 H: 8. he forfeits nothing, yetthe iſſue in 
tail ſhall forfeit the lands ; for the iſſue in tail hath a right of Eantrie 
which may be forfeited, 6 H. 7.5. A right of Entrie may eſcheat, and 
then it may be forfeited. Secondly, The Statute is not to be conſtrued 
to the poſſeſſion; but if he hath a mixt righe with the poſſeſſion, it-is 
forfeited, but a right in groſle is not forfetted. Tenant in tail of a Rent 
or Seignorie purchaſeth the Tenancie or the Land out of which the.Rene 
is iſſuing, and is atrainted ; He ſhall forfeit the Seignorie and Rent, or 
the Land, for the King ſhall have the Land for ever, And then the Seig. 
norie or Rent ſhall be diſcharged , for otherwiſe the King ſhould nor 
have the Land for ever ; For the King cannot hold of any Lord a Seig- 
norie, 11 H.7.,12, The heir of Tenant in tail ſhall be in Ward for. a 
Meanaltie deſcended unto him, the Meanaltie not beingin eſe ; . and yer: 
it ſhall be ſaid co be in eſſe, becauſe of the King, C. 3.part 39.Cars Cale; 


Alchough the Rent was extinguiſhed, yer as.to che. King jt ſhall be.in of * 
ae- 
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Thedifference is betwixt a Right clothed with a poſſeſſion, and a right 
in groſſe, viz, where the Right is ſevered from the poſſeſſion, there it is 
in grolſe, For there the Right liech only in Action ; and therefore nei- 
ther by the Statute of 26 H.8. nor by the private Att of 31 H.$. ſuch a 
Right is not forfeited, (".3. pare 2. C.10. part 47,45. Right of Aion 
by the Common-Law nor by Statute-Law ſhall eſcheat, and there- 
fore it is not forfeited : For no Right of Aion is forfeitable, becauſe 
the rightis in one, and the poſſeſſion in another. Perkins 19, A Right 
per ſe cannot be charged. 27 H.8.20. by Moxntagae, A man cannot give 
a Right by a Fine, unleſs it be to him who hath the poſledion; C. 1 0.part 
Lampirs Caſe; Sever the polMbility from the right, -and'it doth not lie 
in grant or forfeiture; but unite them {as they are.ih our Caſe) and 
then the Right may be granted or forfeited, for that Rightclothed with 
a poſſeſſion may be forfeited. A Right clothed with the poſſeſſion, 1. It 
taſtes of the poſſeſſion, 2. It waits upon the poſſeſſion, 3.1t changes the 
poſſeſſion. The Biſhop of Durham hath all Forteitures for Treaſon by 
the Common-Law within his Dioceſs, viz, the Bifhoprick of Durban : 
And if Tenant in tail within the Biſhoprick commirs Treaſon and dyerh, 
the Iſſue in tail ſhall enjoy the land againſt the Biſhop, Dyer 289 4.pl.57. 
For the Biſhop hath not the land for ever, but the Ifſuen rail may have 
a Formedon againſt che Biſhop : But in our Caſe it is otherwiſe : Tenant 
in tail maketh a Feoffment, and takes back an eſtate unto himſelf in taj}, 
the remainder in Fee to his right heirs ; The Biſhop in ſuch caſe ſhall 
not have the land forfeited for Treaſon, becauſe that the Biſhop cannot 
have the eſtate tail; but in ſuch caſe the King ſhall have the Land by tl:e 
Statute of 26 H.$. cap.13. And the Biſhop in ſuch caſe ſhall not have 
the Fee, becauſe it is one eſtate, and the King ſhall not wait upon the 
SubjeR, viz the Biſhop. The Right waits upon the poſſeſſion : For 
11 H.7.12, If the ſon and a ſtranger difſeiſeth the father, and the father 
dyeth, this right infuſeth ir ſelf into the poſſetiion, and changeth the 
poſſeſſion, And it is a Releaſe infact by the father to the ſon, 9 H.7.25, 
By Droit 57. A Diſſeiſor dyeth ſeiled, and his heir enters and is dif- 
ſeiſed by 4: The firſt Diſleiſee doth releaſe unto A. all his righr, All 
the right is now in the ſecond Diſleiſor, iz, A. becauſe the right and the 
poſſeſlion meet together in 4. 40 E. 3.18.6. Tenant in tail makes a 
Leaſe for life with warranty : If Tenant for life be impleaded by the 
heir co whom the warranty doth diſcend, he ſhall rebut the right in tail 
being annexed with the poſſeſſion, for that is in caſe of a ſaving of the, 
land by that right : But where one demands land , there all the Right 
ought to be ſhewed. 11 H:4 37. If a man beto bringan Aion to re. 
cover, then he ought to make a good title- by his beſt right, if he hath 
many rights : But if a man be in poſſeſſion, and an Action be brought 
againſt him, then he may defend himſelf by any of his rights, or by all 
his rights. 11 H.7, 21, Tenant- in tail maketha Feoffment to his uſe 
upon 
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upon Condition, and afterwards upon his Recogniſance the land is ex- 
tended, and afterwards the Condition is performed, yet the intereſt of 
the Conuſee ſhall not be avoided; For although the Extent come upon 
the Fee,and not upon the Tail, yet when the Extent was, it was extrac- 
ed out of all the rights. C,7. part 41. A Tenant in tail makes a Leaſe 
for life, now he hath gained a new Fee by wrong ; and afterwards he 
makes a Leaſe for years, and Tenant for lite dyeth ; He ſhall not avoit 
-his Leaſe for years, although he-be in of another eſtare, becauſe he had 
a defeicible title £nd an ancient right, the whichif they were in ſeveral 
hands ſhall be good, -as the Leaſe of the one, and the Confirmation of 
the other ; And being in one band,it ſhall be as much in Law as a ſaving 
«of the Right. - 

In our Caſe, the Right and Poſſeſſion both were in Francis Bigoz ; 
And Ratcliffe is entitled .to the old eſtate tail, and to the new alſo. 
There is a difference betwixt him who claims the land ſo forfeired to the 
King; and the heir of the-body of the perſon attainted : Lirr.719. Land 
is given to e-L and the iſſue males of his body, the remainder to the heirs 
females of his body: If the Father commit Treaſon, both heir male and 
female are barred , for they both claim by the Father ; but if the heir 
male afrer the death of his Father be attainted of Treaſon, the King ſhall 
have the latds as long as he-hath- iſſue male of his body, and then the 
heir-female\ſhall have the lands, for ſhe ſhall not forfeit them; becauſe 
ſheclaimerh notby the brother, but by the father. Com.in Manxels caſe, 
A man hath three ſeveral rights of eſtate tails, and comes jn as Vouchee ; 
If the Recovery pas, it ſhall bar all his _ for one Recompence, 
and they ſhall be all bound by one poſſeſſion. There is a difference 
where the Kings title is by Conveyance of the party, and where for for- 
feiture for Treaſon by this Statute of 26 H. 8. cap. 13. v.the Abbot 
of Colcheſters Caſe : The Abborſeiſedi right of his houſe, did com- 
mit Treaſon, and made a Leaſe for years, and then furrendred his houſe 
to the King after the Statute of 26 H.$. The queſtion was whether the 
Kins ſhould avoid the Leafe : It was adjudged , That the King was in 
by the ſ:rrender, and ſhould not avoid the Leaſe, and not by the Statute 
of 26 11.8. But if the Kings had had it by force of the Stature, then the 
Kins ſhould have avoided the Leale, {om.570. Tenant in tail, the re- 
verſion to the King ; Tenant in tail maketh a Leaſe for years, and is at- 
tainted of Treaſon 3 The King ſhall avoid the Leafe upon: the conſtra- 
Qion of the Statute of 26 H. 8: which gives the lands unto the. King 
for ever. | 

The third point is upon the Remitter. This point hatl been argued by 
way of Admitrance : For as 1 have argued , The ancient right is given 
away unts the King ; and then there 1s no ancient right, and ſo no Re- 
mitter, There- is a difference wherethe iſſae in tail is forced to makea 
Tide, ahd\whece not: In-point of defence he is not ſo precifrly forced 
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to make his Title, as' he is in caſe of demand. Whereas the Defendant 
demands the lands from the King, the Diſcent will not help him, becauſe 
the Attaindor of the Anceſtor of Ratcliffe hinders him in point of title 
to make a demand, Dyer 3326. Inthis caſe he ought to make bimſelf 
heir of .the body of Francs Bigot and Katharine. (. 8. part 72. C9. 
part 139,140. There Cook couples the Caſe of Fine levied, and the Caſe 
of Atraindor together. C.$. part 72. Land is given to husband and Wife, 
and to the heirs of their two bodies : The husband alone levies a Fine 
with proclamations, Or is attainted of Treaſon and dyeth ; The wife 
before Entry dyeth : The {ſue is barred; and the Conuſee, or King hath 
right unto the land, .becauſe the iſſue cannot claim as heir to them both, 
viz. father and mother, for by the father he is barred. 5 H.7.32,33. 
(:9.part 140. Husband and wife Tenantsin tail; If one of them be at- 
tainted of Treaſon (as it was in our Caſe) the lands ſhall not difcend to 
the iffue, becauſe he cannot make title. And there Cook, puts the Cafe, 
That if lands be given.cto an Alien and his wife, m———_ a good eſtate 
tail, and yet it is notdiſcendable to the iſſue. The Conſequence then of 
all this is, That if Ratcliffe cannot take advantage of the diſcent by rea- 
ſon of the diſability by Attaindor, a fortiors he ſhall not be remitted : 
And yet I confeſs that in ſome Caſes one may be remitted againſt the 
King, Com.4$8,489,55 3. But that is where the King is in by matter of 
Law by Canveyance ; but in this Caſe the King is in by an AR of Par. 
liament, and there ſhall! be no Remitter againſt a matter of Retord. 
Another reaſon is, becauſe that the poſſeſſion is bound by the Judgment 
of Attaindor and the AR of Parliament. 5 H.7.31- 7 H.7. 15. 16 
H.7,8. A diſcent of land ſhall not make a title againſt the King or any 
other who bath the land by an A of Partiament. 

Butthenin our Caſe, If there ſhould be a Remitter, yet the ſame is 
overreached by the Office, Þ- 10. before the Statute of 33 H.8$. 
cap.20. there ought to have b& an Office found in the Caſe of Attain- 
dor of Treaſon, By. Caſes 103. Brock — Devani, &c. 17. 1 donot 
mean an Office of intitling , but an Office declaratory of a conſpicuoys 
title. C.5.pert 52. There are two manner of Offices ; One which veſt. 
eth the eſtate and poſſeſſion of che land &c.in the King; Another which 
is an Office of Inſtruction ; and that is when the eſtate of the land is 
lawfully in the King, bu the particulariry thereof doth not appear ypon 
record : And the Office of Inſtruction ſhall relate co the time of the 
Attaindor, not to make Queen F/izabeth in our Caſe in by diſcent, but 
to avoid all meſne Incombrances ; And is not this Remitter an Incom- 
brance ? And for-that purpoſe the Office ſhall relate : For in things of 
Continuance Nsl/am temps occurrit Regs, C. 7. part 28. For fo the 
rule of Nu#um tempxe c. is to be underſtood of a thing of Conting- 
ance, and not a thing wnica vice, v. Fitz. Entre Congeable, 5 3.Trav.40, 
where it is ſaid, Where the King bath cauſe co ſeiſe for the forfeitore of 
Tenaneg 
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Tenant for life, if the Tenant for life dyeth, the Reverſion may enter ; 
for in that caſe Fempas occnrrit Regi, and the King cannot ſeize after the 
death of the Tenant for life. 35 H.6.57. There is no diſcent apainſt the 
King ; and if there be no diſcent,then there is no Remitter. The conſe- 

uence of all this is, That the Office doth relate to the Right, And that 
the Monſtrays de Droit doth not lie: And the want of Office found for 
all chis time,was the faulc of the Kings Officers, and ſhall not prejudice 
the King. -But if the Office ſhould not relate, then the _— de 
Droit would lie, becauſe then the King was in but by one ſingle matter 
of Record. We ſhew in the Office, 33 Eliz. That there iſſued forth a 
Commiſſion directed to certain of the Privy-Councel to enquire of the 
Treaſon ; and if Francis Bigort upon the Treaſon were Indicted. And 
in our Caſe we ſhew immediately another Commiſſion was direRted to 
the Lord Chancellor and the two Chief Juſtices &c. to arraign Francis 
Bigot. And all that is confeſſed by Ratcliffe himſelf, viz.mode & forma. 
And therefore the Objetion which Glanvile made was frivolotis, vis. 
That it did not appear that Francs Bigor was attainted by Verdict, b 
Confeſſion, or by Outlawry, And fo he concluded , That for. theſe 
cauſes the Judgment given in the Court of Common-Pleas ought to be 
reverſed. | : 

George Crock argued for Ratcliffe, and he prayed that the Judgment 
might be affirmed. I will argue only theſe points following. 1. Thar 
Francis Bigor had not ſo much as a right of Aion at the time of his 
Artaindor, for he had not any rightat all. 2. Admit that he had a righe 
of Action, If this right of Action be given to the King by the ſaid Sta- 
tutes of 26 & 31 H.$8. It was objeRted, That the righc being clothed 
with a poſſeſſion, that the ſame is given to the King : But I will prove 
the contrary. 3. When Francs Bigor being Tenant in tail, and being 
attainted and executed for Treaſon, and then Katherine his wife dyeth 
being one of the Donees in tail,21 H.8. and the lands diſcend to Karcliff, 
If the Office afterwards found ſhall relate to. take away the Remitter, 
I ſay it doth not, but that his Remitter doth remain to maintain his 
Moxnftrans de Droir, and he is not putto L15 Petition. The chief point is, 
What right Francis Bigot had at the time of his Attaindor, 1. When 
Ralph Bigot being Tenant in tail, 6 H. 8. made a Feoffment in Fee,whac 
right remained in Francis his Son? The right 1s in abeyance, viz. is 
anbibus, that is in cuſtodia Legis : * nd then Francis Bigor had no right 
of that entail 21 H.8. when he made the Feoffment. Com.487. There 
7u is divided, viz. 71 recuperands, 7:5 in randi, 714 habendi, 7us reti- 
nendi, {14 percipiendi, 74 poſſedenai; but here Francis Bigor had not an 
of theſe rights. {om.374. if the Diſcontinuee of Tenant in tail leviet 
a Fine with proclamations, and five years paſſe, and Tenant in tatl 
dyetb, the iſlue in.tail ſhall have other five years, becauſe he is the 
firſt to the right, 19 H. $.7. C.7. part $1. If Donee in tail maketh a 
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Beoffmetit in Fee, ir rei veritare the Donee hath not js 5 re, neque ad 
Fexs, C.3. part 29. Litt. 649. There it appeareth that the right co an 
Eſtate tail may be in abeyance. ſom.s 5 2.Walſinghams Caſe : There the 
King gave land intailto 7yat,who made a Feoftment unto #alſinghem; 
Afterwards #yat was attainted of Treaſon, and there the eſtate tail of 
Fyat was forfeited ; but the cauſe there was, becauſe that the reverſion 
was in the Crown , and ſo no diſcontinuance by his Feoffment, be- 
cauſe thar the reverſion was inthe Crown. In our Cafe, ne right of the 
eſtate tail was in Francis Bigot afterthe Feoffment unto his own uſe, but 
the right is in abeyance. It was objected, That the Writ of Formedon is 
Diſcenait jus, and the Monſtrans de Droit was ſo : I anſwer Itis ſo in 
porn of form in the Writ, bur not in ſubſtance. C.7. pare 14. Tenant 
in tail makes a Leaſe for life, and Tenant for life dyeth : Now he hath 
an ancient right, and the Donor may avow upon the Tenant in tail not- 
withſtanding his Feoffmenc, bur thar is by reaſon of privity, and not by 
reaſon of any right he bath. 7s rec#perand did diſcend to the ifſue in 
tail, viz, Francis Bigot, 21 H.8. He who hath a right of Aion giveth 
the ſame away by his Livery and Feoffment, as appeareth by the Caſes 
putin (1. part 111. It was objeted, That Ceſtny que uſe was an At- 
torney or Servant, therefore he doth not paſſe his own right, for he can- 
not make an Attorney to make Livery ; and 9 H.7.26. was cited to be 
adjudged ſo: Burt it is adjudged to the contrary, 2. 25 H.8. in the 
Kings Bench, ror. 71. betwixt the Biſhop ot Loxdox and Keller, as it ap- 
peareth in Dyer 283. and Beydloes Reports, and C. 9. part 75. For 
there itis expreſſe, that Ceſtay que »ſe may make a Letter of Attorney 
to make Livery ; which proves that he makes not the Feoffment as a 
Servant, but as Owner of the Land. Ir was objected, That Cneſty que 
ſe was as an Executor : but that I deny. 49 E.3 17 4. Pexfay : Execu- 
tors cannot make a Feoffment, but they ought to make a Sale ; and the 
Vendee, viz. the Bargainee is in without Livery and Seiſin : Bur if they 
do make a Feoffment by the Livery, alt their right is given away : But 
if an Attorney giveth Livery in-the name of his Mafter, nothing of his 

- own right to the ſame Land is given away by the Livery and Seiſin , 
bat if he maketh Livery in his own name, then he giveth away his own 
_— ; and the” Statute of 1.R. 3.cap-1. maketh the Feoffment good 
which is made by (:ftxy que #ſe againſt him and his beirs, C,1.-pr.111- 
By Livery and Seifin his whole right is. given away. Com.352, The 
Feoffees of Ceſtny que »ſe are diſſeiſed ; the Diſſeiſor enfeoffeth Ceſtuy - 
que uſe, who. enteoffs a ſtranger: And the ”-—_ was, If by this 
Feoffment made by Ceſt#-que »/+ the right of the firſt Feoffees were 
determined and extin&, Firzherbert held that the right was gone ; and 
in that caſe the Uſes were raiſed after 1 R. 3.and before 27 H. 8. cap.10, 
Although Tel/vertroy held that if was meant of a Feoffment before the 
Statute of 1 R.3, 7m recyperandi Was in Francis Biger, Then the 
el 
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queſtion is, Wherher this Right were given away by the Statntes of 26 
&31 H.8$. The Statute of 26 H.8. & 31 H.8. are ſeveral and diſtin 
Statutes : The words of the Statute of 26 H.8. are, That the party of 
fending ſhall forfeit all bis Poſſeſſion and V/e ; but there is no word of 
Right un the Statute ; and that Statute doth not extend to give any land 
bur that which was in poſſeſſion or uſe : And the cauſe was, becauſe 
before that Statute of 26 H. 8. Uſes were not gjven unto the King for 
Attaindor for Treaſon, they being bur a Truſt and Confidence. {1 1. 
part 366. The Statute ſayes, By any wayes, title,or means : But obſerve 
when this Statute was made; It is a penal Statute, and therefore ſhall 
be taken ſtrifly, Stamford 129 b. C.11. part 36 b- The Statute of 5 & 
6 E.6. takes away Clergy ; but if a ſtranger be in the houſe by licence 
of the Owner, the party ſhall have his Clergy, becauſe out of the words, 
and being a penal Law,it ſhall be taken ſtrictly. The Statute of 33 H.$. 
c4ap.20, forfeits for Treaſon Right co the Land, viz. right of Entry ; 
but the Statute of 26 H g. giveth not any Right. Before the Statute of 
33 H.8. a right of Entry was not given to the King for Treaſon ; 4 
fertiors a right of Aftion was not forfeited to the King, It is the Statute 
of 31 H.$. the private AR which hurteth us,which expreſly gave Rights: 
But this Righe in our Caſe is not forfeited by this Statute, which giveth 
Rights which a man hath ; But in our Caſe Francis Bigor had not the 
Right, butthe Right was in abeyance. Statutes in points of Forfeiture 
forfeit no more then a man hath : But yet a Statute may give to the 
King that which a man hath not. C.11.part 13. The ſtatute of Mona- 
ſeries gave that to the King which was not, iz. Monaſteries in reputa- 
tion, ſaving to none but ſtrangers,no not to the Donors. H#ſſies Caſe : 
Tenant in tail doth bargain and ſell to the King; and a ſtatutegave,it 
to the King, ſaving to | cons z but neither the Donor nor his iſſue 
were within the ſaving, 0/4 Entries, 423-b,c, 4. It was enacted, Thar 
the Duke of S»ffolk ſhould forfeit for Treaſon all his Lands, Rights, 
and Tenements, and all ſuch Rights and Titles of Entry which he had. - 
But thereby rights of Aion were not given to the King, but only rights 
of Entries. The ſtatutes of 31. & 33 H. 2. are alike in words: If Tenant 
in tail, the Remainder over, forfeit &c. the Remainder is ſaved without 
words of ſaving: But if the ſtatute giveth the land by name unto the 
Kiagg, then the Remainder is not ſaved, but is deſtroyed; If a Right of 
Action be given unto the King, the ſtatutes of Limitation and Fines are 
deſtroyed, for he is not bound by them.C.48 5,486.in point of forfeiture, 
Starf.187,188. There is a difference betwixt real and perſonal Rights 
given to the King. (.3-pare 3-,1A right of AQtion concerning Inheri- 
Tances are not forfeited by Attaindor,&c. : But Obligations,Statutes &c. 
are forfeited by Attaindor, C.7. part 9. A right of Aon is not given 
to the King by general words of an AR, becaule it lieth in privity, and 
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Althoupgh'that' a Vow compos mentiscannot commit Felony,;* yet Re-may 
commit Treaſon ; for the King is Capnt & ſalns reipwblere; If "Nox 
gompos mentis maketh a Feoffment, and then committeth Treifon, rhe 
King ſhall not have an Action to recover the Land of the Non compes 
mentis, as the party himſelf may have : But tf Now edmpos menti; be 
diſſciſed, and then be attainted of Treaſon, then the Kinig mayenter into 
the Lands, becauſe the party himſelf had a right of Entry which 1s given 
to the King. : 

' "It was objected, Thar a right of Action clothed with a poſfeflion 
might be given to the King. Tenant in tail diſcontinues; and takes back 
an eſtate; and is attainted of Treaſon : This right of Action ſhall nor 
be forfeited to the King , for his right of Action was'to the eſtate tail. 
In our Caſe the right of Action was to Katherine, forſhe was Tenant 
for life, The Attaindor was 29 H yg. and'the AR which forfei'ed the 
Right was made 31 4.8. and then the right 'and poſſeſſion were divi- 
ded. 3o H.6. Grants 91. The King may grant the Temporalties 'of a 
Biſhop before they happen to be void,” And ſo he may grant: a Ward : 
But the King cannot grant the Lands of 7.8. when he ſhall be atrainted 
of Treaſon ; for the I.aw doth not preſume that 7.5, will commit Trea- 
ſon. The Deviſe of a Term, the Remainder over is good : But if the 
Deviſe be of a Term to one in tail,the Remainder over,the Remainder is 
void, ' becauſe the Law doth preſume that an eftate in tail may continue 
for ever. C:$. part 165, 166. The Law did not preſume that Digby at 
the time of the Conveyance intended to commir Freafon. 

"It was objeRed, That whatſoever may be granted, may be forfeited: I 
deny that, (*.3. part 10. by Zamley's Caſe: If the iffue in tail in the 
life of his Father be attainted of high Treaſon and dyeth, it is no for- 
feiture of the eſtate tail : But if the iſſue in tail levieth a Fine in the life 
of his Father, itis a bar to his iſfues. C. 3. pare-50. Sir George Brown's 
Caſe, 10 E. 4. 1. there Executors may give away the goods of the Te- : 
ſtator, but they cannot forfeit the goods of their Teſtator. Com, 293. 
Ocborns Caſe, Guardian in Soccage may grant the Ward, but he cannor 
forfeit him. C.3.part 3. Right of Actions reals, becauſe they are in pri- 
vity by general words of a Statute, are not given to the King,v.Dyey 67. 
Strinsfellow*s Caſe : That which is 'in cxſtodia Legis cannot be taken 
as a Diſtreſs mm a Pound overt, cannot be taken out of the Pound apon 
another Diſtreſs. 

The third Pointis, If hewere remitted; And T conceive that he was 
_ remitred : When Tenant in tail is attainted of Treaſon, the iſſue at the 
Common Law ſhoutd inheric as if he had not been attainted, ' Zir;'747. 
C. 1. part 103. for as to'rthe Eſtate tail;* there was no corruption of 
blood. C. 10. part. 10. If Tenant in tailbefore the Stacutte of 26:H. $. 
commit Treafon ,' the land ſhall difeend to his iſſue , for-the iſſue doth 
 notclaim by theFather; but per formiam devii; (8% pars 166, ſuch - di- 
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ſcent ſhall take away entrie; - Butin our Caſe Ratc/:iff had both poſleſſi- 
on and right, and thergfore is remitted ; the ſpeciall Verdict finds that 
he was temitted, -and the Judgment given in the Court of Pleas in the 
Exchequer was, that he was remitted. It was objeted, that the Re. 
mitter was deſtroyed by the relation of the Office; but the ſame is not 
fo, for the Office relates only toavoid'Incombrances, viz. afts done by 
himſelf ; - but to deveſt the Freehold, and to ſettle the ſame in the King, 
the Office ſhall not relate : And if it ſhould relate, then the King ſhould 
loſs many Lands which he now bath : Com. Nichols Caſe. Tenant for 
life upon condition to have Fee. &c. If the Office ſhall relate , then the 
Game takes away the Freehold out of the perſon attainted, & principio, 
and then the Fee cannot accrue; and ſo by that means the King ſhould 
loſe the lands. ' A Remitter is no incombrance, for it is an ancient right, 
and the Ae of the King cannot do wrong . C. 1. part 44.b. 27 eAſ. 
30. There Tenant for life with clauſe ot re-entrie is attainted the reverſ1- 
oner entreth, the Office ſhall not relate to take the Freehold out of the 
reverſioner, C. 3- part 3$- Relatioeft fiftio juris, and ſhall never pre- 
judice a third perſon ; and the Othce found inthe life of Katherime ſhal 
not prejudice him, :C. 9. part, Beamounts Cale ; the: husband ang wife 
are Tenants in tail ; the husband is atrainted of Treaſon and dyeth, yet 
the wife is tenant in tal, when it is not to the damage or prejudice of. 
the King, there texspus eccurrit Regi : C. 7. part 28. Baskervile's Cale. 
From 29H, $. untill 33 H. 8. Katherine; and afterwards Razcliff. had 
the poſſeſſion ; and: then the Law was taken to be , that Rarcizff chad a 
lawfull poſſeſſion. For.theſe reaſons he concluded, that the-Judgment 
ought to beathrmed. | 
In Trizity Term following, vis. Tris. 21.7acobi Regis, the Caſe was 
argued again: and then Coventry the Kings Attorney peneral , argued 
for the Lord Sheffield, That the Judgment-given in the Court of Pleas 
mn the Exchequer, ought to bereverfed. He faid,L will intift only, upon 
theright of che Caſe, Whether upon the right of the Caſe Rirciifmay 
maintain a Monftrans de Dyoir. Firſt, If by the Attainder, the right 07 
the old Eſtate tail, as well as of the new. Eſtate- tail be forfteired + Se- 
condly, Admitting that theold right of entail be not forterted,then if the 
Office do overreach the Remitter, for-thena AMonſtrans: d& Droir doth 
not lie, but a Petition for the reaſon of the diſcontinuance: Firſt ic 1s 
evident, that when Ralph Bigor Tenantiin tail in poſſeſſions H. ». made, 
a Feoffment , that that was a diſcontinuance, and iris as clear that ahe 
right of the old Eſtate tail veſted. in .Fravci iB:igor, TheFeoffment. 
made by Francs Bigor, 21-H. 8. did not:deveſtthe right of .rhe old rail: 
Firſt forthe weakneſſe of the Feoffment, i Setondly terthe. inſeparabie- 
neſs of the Eſtate tail, which is incommunicaple z, and not to be difpla- 
ced by.weak aſſurance. That; Feoffmenti wasmagdemaccording to the Sta-. 
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ſ4id Starute, The Feoffment'is without Deed , and ſo nothing paſſeth 
but only by way of Livery, orelſe nothing at all. Alſo at the time of 
the Feoffmenr in 21 H. 8. the Feoffees were in ſeifin of the Lands ; and 
Ratcliff ſhews in his Aonſtrans de Droit, that Francs Bigor did diſleiſe 
th : Feoffees, and ſo the Feoffment had no force as a Feoffment at the 
Common Law, but only by the Statute of 1. 3. For at the Common. 
Law, if Ceftay que uſe had entred upon the Feoffees, ant made a Feoff. 
ment, nothing had paſſed. There is a difference betwixt a Feoffment 
at theCommon Law, and a Feoffment according to the Statute of 1 R, 
2. which operates /b modo Feaffments are the ancient Conveyances of 
Lands, but Feoffments- according to the Statute of 1 R. 3. are up- 
ſtarts and have not had continuance above 150 years, In cake of Feoff. 
ments at the Common Law, the Feoffor ought to be ſeiſed of the lands 
at the time of the Feoffment; but if a Feoffment be according to the Sta- 
tute of 1 R. 3. in ſuch Caſe the Feoffor needeth-not be in poſſeſſion : 
Feoffments at the Common Law give away both. Eſtates and Rights; 
but Feoffments by the Statute of R. z, give the Eſtates , but not the 
Rights . In caſe of Feoffment at the Common Law, the Feoffee is in 
the Per, viz. by the Feoffor; but in caſe of Feoffments by the Statute of 
R. 3+ the Feoffees arein in the Poſt, viz by the firſt Feoffees, 14 H.8. 
10. Bradnel ſays, that a Feoffment by Ceftuy que uſe by the Statute of 
1R. 3, liketo fire out of a flint, ſo as all the fire Which cometh ont of the 
flint will not faſten upon any thing but tindey or gunpowder :. So a Feoff. 
ment by Ceſt«y que #/eby torce of the Statute of 1 R. 3, will not faſten 
uponany thing but what the Statute requires, 5H. 7. 5. 21 H.7. 25, 
$ H. ,8. 27 H. $.13. 23. by theſe books itappeareth, thatif Ceſt#y 
gue #ſe maketh a Leaſe for life, during the Leaſe he gaines nothing, and 
after the Leaſe he gains no reverſion; for the Leſſee ſhall hold of the 
Feoffees, and of them he ſhall have aid, and unleſs it be by deed In- 
dented, in ſuch a Caſea Reſervation of: Rent is void, and the Leſſorin 
ſuch a Gaſe cannot puniſh the Leſſee for waſte ; for he makes the Leaſe. 
meerly by the power which the Statute gives him. 8. H. 7.9. Ceſtay que 
»/e makes the Feoffment as ſervant to the Feoffees, and if notas ſervant 
to the Feoffees, yet at leaſt as ſervant to the Statute of 1 R 7, If a man 
entreth upon another, and maketh a Leaſe for life, hegains a reverſion 
to himſelf, and ſhail maintain an Aﬀtion of Waſte; but Ceftuy que «ſe, 
when he entreth and maketh a Leaſe, he hath no reverſion, nor ſhall pu- 
niſh waſte. And as itis inthe Creation, ſo is it in the Continuance: 
4 H 7.18. If Ceſt#y que #ſe for life or in tail maketh a Leaſe for life, it 
is warranted during his-own life, by the Statute of 1 R. 3. but if Tenant 
for life at the Common Law , maketh 4 Feoffment, ora leaſe for life: 
there the firſt Leſſor ought to avoid: this forfeiture by entrie , and it is 
not void by the death of. the ſecond Leſſor, viz. the Tenant for life, 
27 H.8.23. A Feme Covert is Ceftmy que #ſe, the —_ —_—_ 
co 
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Feoffment and dieth , the Feoffment is void by his death - By. Feoff. 
ments to Uſes 48. If Ceftsy que »/e tor life levieth a fine, it isno forfei. 
cure, but good by the Statute of- 1 R.3.during his own lite. And if inſuch 
caſe Proclamations paſs , there h noclaim nor entrie within five 
ears; but the Law is contrarie of Tenant for life by the Common 
Law : for if Tenant for life at the Common Law levieth a fine , it is a 
forfeiture. Dyer 57. Ceſt#y que fe for life or in tail, maketh a Leaſe 
for life, the Leaſe is derermined by the death of Ceſt«y qe «/e, and the 
Leſſee is become Tenant at ſufferance ; but a Leaſe for life by Tenant 
for life at the Common Law, is not determined by the death of Leſſee 
for life who was Leffor, and his Tenant is tenant for life, and not at ſuf. 
ferance, as inthe Caſe before, and the firſt Leſſor ought to avoid it by 
entrie. By, Feoffments to Ules 48; A Recovery by Ceſtzy que uſe intail 
or in fee, is ended by his death. 

By theſe Caſes appears a main difference betwixt the validitie of a 
Feoffment by {ſy qze »ſe, and the Feofftment at the Common Law : 
The Statute of 27 H.8. of Uſes, doth not execute Uſes which are in a. 
beyance, C. 1. part, Chndleigh's Caſe g H. 6. by the Common Law, the 
Deviſe to an Enfant 5» ventre ſamier is good but by the Statutes of 32, . 
and 34 H.$. of Wills fuch a Deviſe is not good , for the Statute Law 
doth not provide for the putting of lands in abeyance. By the Scatute - 
of, 1 R. 3. All Feoffments and Releaſes, &c. ſhali be good and effeRu- / 
al ro thoſe to. whom they are made to their uſes- And this Feoffment in . 
our Cafe, was not made to a man 5» Naubibus. Ceſtuy que uſe by this Sta- 
tute of 1 R..3, makes-a leaſe for years, the remainder over to the 
right heirs of 7. S. the remainder is not good , for the Statute doth nor - 
put it in abeyance, for the remainder ought to be limited to one in eſſe. 
21 H, 8. cap. 4. giveth power to Executors to ſell - that Executor who 
proveth the Will, ſhall ſell, and when he ſelleth, if he--have any right 
tothe land, the right of the ſaid Executor is not gone by that Statute, 

So if Commillioners upon the Statute of Bankrsprs, ſell theLands of 
the Bankywpt , and one of the Commiſſioners hath right to the land ſo + 
ſold, his right is not extin& : And ſo in this Caſe the Statute limiis what: 
ſhall paſs. Upon the Statute of 1 3 E/iz. cap. 4. which makes the lands - 
of Receivers liable for their debts; if the King ſellerh, che right of the - 
Accomptant paſſeth , but not the Kings right 17 E..3. 60.. 4n Abbot 
having occaſion to go beyond the Seas, -made another Abbot his Procu- 
rator,to preſent to ſuch Benefices which became void in-hisabſence:Thacr 
Abbot preſents in the name of him who made him Procurator, to one of 
his own Advowſons, -the right of his own Advowlon doth not paſs; buc 
yetit is anuſurpation of the Abbot which went beyond fea ,- to thar 
Church. What is the nature of this right ? Allrights are not gi en ay 
way by Feoffments at the Common Law, Lit, 672. Land: is given unto - 


basband and wife in tail, the busband. maketh a Beoffment , and _ | 
ack \ 
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back an Eſtate to hit and his wife, both of them are remitted, , Which 
Caſe proveth that the husband hath leftin himſelf a right notwirhſtan. 
ding the Feoffment. 41 E.3.17.41 Afſ. 1. John at Lee's Cale. So at 
the Common Law a Feoffment doth not give away all the righe ; This 
righr doth ſtick fo faſt in the iſſue, as the Statute of #eſt. 2. cap. r, 
can back it unto him. 2 E,3-23.22 E.3.18. At the Common Law, if 
Tenant in tail had offered to levie a fine, the Judges ought not to receive 
it, but ought to have refuſed it, if it had appeared unto them that the 
Connſor was Tenant in tail : the ſame was before the Statute of 4 H, 7. 
which gave power to Tenant in tailto levie a fine ; for the Statute of 
Weſt. 2. Cap. 1. fates, Quod fints fit nullus. 2. E. 2. age 77-2 Ec 3, 33, 
3E.3.1. 24 E 3: 25. If Doneein tail leviech a Fine , yet there is no 
remedie againſt his Tenant, for he ſhall not be compelled to attorn, for 
chat the righc is in the Donor. a E, 2. Avowry 181, 48 E. 3. 8. Avoly. 
yy was made upon che Donee in tail , notwithſtanding that he made. a 
Feoffment : and Avowyy is in the realticeand right. 4 E. 3.4. 4 H. 6,28. 
10 H. 7. 14. Ina Replevin, ancient Demeſne is a good plea, becauſe the 
Avowry is in the realtie : The Donor ſhall know for homage upon the 
Donee, after that the Donee hath made a Feoffment. 7 E. 4. 28. the 
Donee ſhall do homage. And Lite. go. ſaich, That none ſhall do ho- 
mage, bur ſuch asis ſeiſed in his own right , or in theright of another. 
2 E. i. eAvowry 85.7 E 54.28. 15 E. 4,15 Gard, 116. the iſſue 
ſhall bein Ward notwichſtanding a Feoffment by Tenant in tail, om. 
561. Tenant in tail maketh a Feoffment, yet theright of the tail doth 
remain in the Tenant in tail. 21 H.7,40, Tenantin tail of a Rent, 
Srants the ſame in Fee; if an Anceſtor collateral releaſeth with Warran- 
ty, the ſame bindeth the Tenant intail, |, | 
There is a common Rule, That a Warranty doth not bind when a 
man hath not a right: The Caſes cited in C. 1. part, «Albonies Caſe , 
where Feoffments give Rights, I agree. Barton and Ewers Caſe, A man 
made a Feoffment of Land, of which he had cauſe to have a Writ of 
Error , he gave away his Writ of Error by the Feoffment ; I agree ali 
thoſe Caſes , for that is in Caſes of Feoffments at the Common Law; 
but in our-Caſe the Feoffment is by the Statute of 1 8, 3. In our Caſe 
there is 7s habendi, poffonnndh & recuperand; : It is like.unto a plant in 
Winter, which ſeemeth robe dead, yetthereisin it anima vegitativa, 
which in due time brings forth fruic : So the right in our Caſe 15 not gi- 
ven away, nor is itin abeyance, but in Fra»cis Bigot , which may be re- 
Sained in due time. Dyer:340, there was Scintilla jmris, as here in our 
Caſe. 19 H. $8.7. Where Tenant in tail maketh.a Feoffment, and the 
Feoffee levieth a fine, and five years pals, there itis ſaid chat the Iſſue in 
rail ſhall have five years after the death of Tenant in tail who made the 
Feoffment ;: and the reaſon is, becaufe he is the firſt to whom the "ighe 
ae 


doth diſcend, This Caſe was objeRed againſt me ; yet Ianſwer , t 
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Tenant in tail in that Caſe hathright, but he cannot claim it by reaſon 
of his own Feoffment ; he cannot ſay he hath right , but another may 
fay he hath righe. ; 
In our Caſe Fyaxci Bigot cannot ſay he hatha Right in bim, but an. 
other may ſay he hath a Right. Ir is like where Tenant in Fee taketh a 
Leaſe for years by Deed Indented of his own Lands; He, during the 
years cannot ſay that he hath Fee, yet all other may ſay that he hath che 
Fee. E.4. part 127. The King ſhall avoid the Feoffment for the benefic 
of a'Lwnatique , which Feoffment the Lunatique had made ; and ſhall 
notthe King avoid a Feoffment which a Lunatique bath made, for his 
own benefit, - viz, for the benefit of the King himſelf? I conceivethat 
he ſhall, Secondly, Admit the right be in the perſon, viz. in Francs 
Bzgot ; yet they obje& that it is a right of Action, and ſonot forfeited. 
1F this right be in the perſon at the time of the Attainder , it ſhall be 
forfeited; if it be not in his perſon, but in N«b:ba, yetit ſhall be forfei- 
red. Tenant in tail makes a Feoffment unto the uſe of himſelf and his 
wifein tail; if che old right of entail reſt, or net, in his perſon, it is for» 
feited to the King, 34 E1iz: this very Point was then adjudged , Where 
Tenant in tail before the Statute of 2 7 H. 8. of Uſes, made a Feoftmenc 
unto the uſe of himſelf and his wife in tail. It was reſolved upon ma- 
ture deliberation by all che Judges of England, that the old Eſtate tail 
was in ſuch caſe forfeited for Treaſon. Set this Judgment aſide, yet it 
reſts upon the Statute of 26 H. 8. A general AR for forfeiture for 
Treaſon, and the particular At of 31 H. $, which was made for the 
particular Attaindor of Francis Bigor. 
I will argue argue only upon the Statute 26 H. $. which hath three 
clauſes. Firſt , to take away SanQuary ; Secondly, to provide that no 
Treaſon be committed , and the Offender puniſhed ; The third, which 
clauſe I am to deal with, which giveth the forfeiture of Lands of Inhe- 
ritance, &c Theſe three clauſes do depend upon the Preamble. Jt was 
high time to make this Statute : For when H. $, excluded the Pope, he 
was to ſtand upon his guard : And that year of 26 H. 8. there were 
five ſeveral Inſurre&tions againſt the King , therefore it was great wiſ- 
dom to bridle ſuch perſons : King E4. 6. and Queen Mary repealed di- 
vers Statutes for Treaſon and Felony, yet left this Statute of 26 H. $. 
to ſtand in force. Annog5 E. 6. cap. 5. this Starnte of 26 H. $. ſome: 
what too ſtrict was in part repealed,viz. That the Church lands ſhould 
not be forfeited forthe Treaſon of the Parſon. This third branch doth in- 
ſiſt upon a Parview, anda Saving, aud both agree with the Preamble : 
The Pxzrview is ample; Every Offender, and Offenders of any manner 
of High Treaſon, ſhall forfeit and loſe, &c. I obſervetheſe two words 
in the Statate, ſhall (Forfeir) thoſe things which are forſeitable, and 
(Loſe) thoſe things which are not forfeitable. But icſhall be loſt , that 
* the heir of the Offender ſhall not find it , ſhall Forfeit and loſe to the 
Te ing 
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King his heirs and ſucceſſors for ever , ſoit is a perpetual forfeiture, 
ſhall forfeit all his Lands, which includes, Uſe, Eſtate and Righe, by a. 
_ ny right, title or means : So you have Eſtate, Right , Title and Ute. 

Here Francis Bigot ſhal forfeit the Caſtle and Mannor of Mulgrave un- 
to the King , his heirs and Succeſfors, and he muſt forfeit the Land, 
Right. Title and Uſe, otherwiſe it cannot be to the King for ever ; and 
what is faved to ſtrangers, all ſhall be ſaved; and what will you' got 
fave to the Offender and his heirs, all his Lands, Right, &c. as was ſaved 
to ſtrangers. 

It was obje&ed, that it was not an AR of Aſſurance, but an Aﬀtof 
Forfeiture , which is not ſo ſtrong as an AR- of Aflurance. Ido not 
doubt of the difference ; but how much will that difterence make to 
this Cafe? doth the Stature foe by way of Eſcheat? it doth not ; but 
in cafe of Petty Treaſon Land ſhall Eſcheat ; but when the Statute of 
25 E: 4. ſpeaketh of High Treaſon, the words of the ſaid Statute are, 
Shall forfeit che Eſcheat to the King : But is the Right devided from the 
King? Truely no ; the word { Forfeit) take it in nomine , Or in natura, 
is as ſtrong a word, as any word of Aſſurance. Alenare in the Statute 
of Weſt. 2, cap. 1.Non habcant illi poteſtatem alienandi ; 10 non habent illi 
poteſtatem forrsfaciendi, is in the nature of a Gift. Com. 260. Forfeiture 
is4giftin Law, Er fortior eſt diſpoſitie legis quam hominss , and lo as 
ſtrong as any aſſurance of the partie. , It aStatute give the Land 
to the King, then there needeth not any Ofhce,27 FH. 8. Br.Office. Com. 
486. The Right veſts before Ottice, It was objeRted that the \tatute of 
-6 H 8. doth not extend to a right of Action, but toa right of Entrie. 
The purpoſe of this Aft of 26 H. &. is not to attaint any particular per- 
ſon, as the Statute of '31 H. $. was made for the particular Artaindor 
of Franc Bigot. 5 E. 4. 7. Ceſtuyque uſe at the Common Law , did 
not forfeit for Felany or Treaſon ; but by this AR of 26 H.8. (ſtay 
qe »ſe ſhall forfeit both Uſe and Lands, out of the hands of the Feof. 
tees, 4 E. 3.47. 4 Af. 4. The husband ſeifed in the right of his wife 
at the Common Law for Treaſon ſhall not forfeit but the profits of the 
1:nds of his wife during his life, and not the Freehold ir ſelf ; but by 
this AR of 26 H.$, the Freehold it ſelf is forfeited. 18 Eliz. in the 
common Pleas, yats Caſe, C. 10. Lib. Entries 340. And if the Sta- 
tute of 25 H. $. had had no faving, all had been forfeited from the wife, 
7 H. 4. 32. there it is no forfeiture, yet by this Statute it is a forfeiture, 
A right of Afton ſhall not Eſcheat, 44.E, 3. 44. Entre (ong. 38 (.. 3 
part the Marqueſs of F3acheſters Caſe, and Bowtics Cafe, and C 7.part. 
{nglefields Caſe. A ftht of Avon per ſe ſhall not be forfeited by the 
Rules of the Common Law, nor by any Statute can a right of Action 
be transferred to another; but by the Common Law a right of Aion 
may be quaſhed, and exonerated, and diſcharged in the poſſeſſion of the 
King, For it is out. of the Rulewhich isinC. 10, part 48, for the m_ 
0! 
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of quieting and repoſe of the Terre-Tenants , otherwiſe it would be a 
cauſe of Suits; But all Rights, Tythes, Actions, &c, might for the 
ſame reaſons, viz, for the quiet of the Terre-Tenants, and the avoi. 
dance of Suits and Controverſies, be releaſed to the Terre.Tennants. By 
the ſame reaſon here the right of Action of Francs Bigor ſhall be dif- 
charged and exonerated by this forfeiture, yz, for the quiet and repoſe 
of the Terre-Tenants ; for the Law delights in the quiet and repoſe of 
the Terre-Tenants, If Francs Bigot had granted a Rent, the ancient 
right of the tail had been charged, C, 7, part 14, Where Tenant in tail 
make a leaſe for life, and grants a Rent charge, and Tenant for life di- 
eth, he ſhall not avoid his charge, alchough he be in of another Eſtate, 
becauſe he had a defeiſible poſſeſſion , and an ancient right, the which, 
&c. ſo as they could not be ſevered by way of conveyance and' charge, 
and no lawfnll at ; Then I admire how he will ſever this from himſelf 
by his unlawful! aR, viz. the Feoffment, the diſcontinuance : *.Lir.169. 
If a man commit Treaſon, he ſhall forfeit the Dower of his wife, yet he 
doth not give the dower of his wife, but it goes by way of diſcharge in 
thoſe Lands. 13 H.-. 17.Tenant by the Curtehie i the life of his wife, 
cannot grant his Eſtate of Tenant by the Curteſie to another, but yer 
he for Felony or Treaſon may forfeit it, viz, by way of diſcharge. A 
Keeper of a Park commits Treaſon , there the King ſhall not havethe 
Office of Keeper for a forfeiture, becauſe it is an Office of truſt; but if 
he had been Keeper of the Kings Park, and had been attaiated, there he 
ſhould forfeit his Office by way of diſcharge and exoneration. This 
Statute of 26 H. 8, hath been adjudged to make Land to revert, and 
not ſtrictly to forfeit, 

Auſtin's Caſe cited in Walfinghaw's Caſe. Tenant in tail, the reverſion 
in the King, the Tenant makes a Leaſe. for years and dies, the iſſue ac- 
cepts of the Rent, and commits Treaſon, the Leaſe is avoided, for the 
King is not in by forfeiture by the Statute of 26 H.8. but by way of Re. 
verter by the Statute of 26 H.8. It was objected , that if Tenant in 
tail maketh a Feoffment, and takes back an Eſtate for life, and is attain- 
ted of Treaſon, that he ſhall not forfeit his old right, I agree thac Caſe : 
For indeed it is out of the Statute of 26 H. $. which ſpeaks of Inhe- 
ritance, and inthat Caſe the Tenant hath but a Freehold. The Statute 
of 26 H 8. faith, thar it ſhall be forfeited to the King , his heirs and 
Succeſſors; And if in our Caſe the old right ſhould remain, then ic 
ſhould be a forfeiture bur during the life of the Teſtaror, Whep the 
Common Law, or Statute Law giveth Lands, ir gives the means to keep 
them, as the Evidences; So here the King is to have by force of this Sta» 
tute of 26 H. 8. the Evidences. The forfeiture of right is expreſly 
within the Statute of 26 H. 8. as the forfeiture of Eſtate , as by any 
right, title or means, for the old Eſtate tail.is the means of: Eſtares fince 


6H.$. Andif you will take away the Foundation , the — 
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fall: For all the Eſtates are drawn out of the 01d Eſtate tail. The Sta- 
rute of 26 H.$.is not an Atof Atraindor, for none in particular is at. 
tainted by the At; butthe AR of 31 N. 8. doth attaint Frances Bigos 
in particu'ar. It was objected, that here in this caſe there needed not to 


beany expreſs Saving. 


I anſwer, that there are divers Statutes of For- 


feitures : yet the Statutes have Savings in them , ſo asit ſeems a ſaving 
in ſuch Ads were not ſuperfluous, but neceſſary. The AR of 33 H. 8. 
for the attainder of Queen Katharine, there is a ſaving in the Act, and 
yet an Act of Forfeiture, Dyer 100. there the land veſted in him in the 
Remainder by force of a ſaving in the AQ, ſo the faving is 
not void , but operative. C. 3. part Dowlies Caſe, vid. the Earl of 
Arundels Caſe , there the ſaving did help the wife, ſo it appears ſavings 
arein Afts of Parliaments of Forfeiture, and Aft of Atraindor. Dyer 
288,289. The Biſhop of D«rham had 7ara Regalia within his Dioceſe, 
and then the Statute of 26 H. $. came : now whether the Forfeiture 
for Treaſon ſhould be taken away from” the Biſhop , by reaſon of that 
Statute, and given to the King, was the doubt? It was holden, that of 
new Treaſons the Biſhop ſhould not have the Forfeitures, for thoſe 
were not at the Common Law, as the Forfeitures of Tenant in tail ; bur 
that he ſhould have the Forfeitures of Lands in Fee within his Dioceſe ; 
and'that he had by force of the ſaving in the Statute ; ſo that a Saving 
is neceſſary and operative. Com. Nichols's Caſe, there Harpers opinion, 
that there needs no ſaving to ſtrangers ; bur yet a ſaving is neceſſary for 
the Partie and the Tflue, if they have any thing, as well as ſtrangers. 034. 
C.3. part Lincols Colledg Caſe. It is the Othce of a good Interpreter, 
to make allthe parts of a Statute to ſtand together. Com. 5 59. By theſe 
general words ( Loſe and Forfeit ) and by excluding of the heir in the ſa- 
ving, the heir is bound ; So the Judges have made uſe of a Saving, for ir 


is operative. 


2 Ma. «Auſtin's Gaſe cited in Walſinghams Caſe, Tenant in tai) 
the Reverſion in the Crown : Tenant in tail made a Leaſe for years, and 
levied a Fine tothe King , the King ſhall not avoid the Leaſe , forthe 
King came in in the Reverter; but in ſuch Caſe , if he be attainted of 
Teaſon, then the King ſhall avoid theLeaſe, So a Statute of Forfei- 
ture is ſtronger then a Statute of Conveyance. By this Statute of 25 H. 
8, Church Land was forfeited , for ſo 1 find in the Statute of Monaſte- 
ries. which excepts fuch Church Lands to be forfeited for Treaſon, Dy- 
er. Cardinal Poole being attainted, did forfeit his Deanary , and yet he 
was not ſeiſed thereof tn-jure /#o proprio, - for it was jus Eccleſie. 27 E. 
3. 89, A Writ of Right of Advowſon by a Dean , and he counteth 
that it 15 74 Eccleſie, and exception-that it is not 7,45 ſue Eecleſie ; But 
the Exception was diſallowed, for the 7 is not in his natural capacitie; 
but m his politique' capacitie ; and yet by this Statute of 26 H. 8. ſuch 
Church Land was forfeited for Treaſon : thisis a ſtronger Caſe then our 


Caſe. 


Vid.C; 
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Viae C. 9. part. Beanmont's Caſe : Land is given to husband and wife 
in.tail, and the husband is attainted of Treaſon ; the wife is then Tenanc 
intail, yet the Land is forfeited againſt the iflue, although ir be but a 
pollibility , for the whole eſtate is in the wite ; but the cauſe thereof is, 
becauſe it was once coupled with a poſſeſſion. C. 7. part, Nevils ( aſe, 
There was a queſtion whether an Earldom might be entailed and for. 
feited for Treaſon, which is a thing which he hath not in poſſeſſion nor 
uſe, but is inherent in the blood : And there reſolved that the fame can- 
not be forfeited as to be transferred to the King, bur it is forfeited by 
way of diſcharge and exoneration. 12 Eliz. Dyer, the Biſhop of Dyr- 
hams Caſe : There, if it had not been for the /avi»g, the Regal Jurif- 
diction of the Biſhop had been given to the King by the Statute of 26 
H 8. This Statute of 26 H. $. was made for the dread of the Traitor : 
For the times paſt ſaw how dangerous Traitors were, who did not re- 
gard their lives, ſo as their lands might diſcend. to their ifluve; It was 
then deſperate for the King, Prince, and Subject ; For the time to come 
it was worſe, The Law doth not preſume that a man would commit ſo 
horrid an at as Treaſon: ſo it was cited by Mr. {7o,, who cited the 
caſe, That the King cannot grant the goods and lands of one when he 
ſhall be attainted of Freaſon, becauſe the Law doth not preſume that he 
will commit Treaſon : If the Law will not preſume it, wherefore then 

were the Statutes made againſt it ? If the Land be forteired by the Sta. 
tute of 26 H, 8. much ſtronger is it by the Statute of 31 H.8. Bur 
then admit there were a Remitter in the Caſe, . yet by the Othce found 
the ſame is defeated : Without Office the Right is in the King, (9. 
486. c.5. part 52. where it is ſaid, There are two manner of Ofhces, che 
one which veſts the. eſtate and poſſeſſion of the Land &e. in the King, 
where he had but a Right, as in the caſe of Attaindor the Rightisin the 
King by the AR of Parliament, and relates by the Othice, (om. 488. 
That an Office doth relate. 38 E.3.31. The King ſhall have the mean 
profits. The Office found was found in 33 E1iz. and the ſame is to pur 
the King in by the force of the Attaindor which was 29 H.8. and fo the 
ſame deveſts the Remitter! Tenant in tail levieth a Fine, and diſſeiſeth 
the Conuſee and dyeth, the iſſue is remitted, then proclamations paſs z 
now the Fine doth deveſt the Remitter. (1. part 47 Tenant. in tail 
ſuffereth a common Recovery, and dyeth before Execution ; the,ifſue 
entreth, ana then Execution is ſued ;-the Eftate tail is deveſted by: the 
Execution ; and ſo here in our Caſe it is by the Office. C.7. part 8. 
Tenant in tail maketh a. Leaſe. and dyerh ( his wife priviment enſient) 
without iſſue; the Donor entreth, the Leaſe is avoided ; afterwards a 
Son is born, the Leaſe is revived. Com.4$$. Tenant in capire makes 4 
Leaſe for life rendring-rent, and for non-payment a re-entry, and dyeth--. 
the rent is- behind, the heir entreth for non-payment. of the renr,, and 


afterwards Office is found of the dying ſeiſed, and that the land is _ 
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den iz capite, and that the heir was within age : In that caſe the Ent 
for the Condition braken was revived , and the Eſtate for life burma 
2 £.4. 25. A Diſſeiſoris attainted of Felony, the Land is holden of the 
Crown; the Diſſeiſee entreth into the Land, and afterwards Office is 
found that the Diſſeiſor was ſeiſed, the Remitter js taken out of the 
Diſleiſee : which is a ſtronger caſe then our Caſe; for there was a right 
of Entrie, and in our Caſe it is but a right of ARion, which is not ſo 
ſtrong againſt the King. And for theſe Cauſes he concluded, 1 hat the 
Judgment given in the Court of Pleas ought to be reverſed, And fo 
prayed Judgment for the Lord of Sheffield Plaintiffe in the Writ of 
Error, 

This great Caſe came afterwards to be argued by all the Judges of 
England : And upon the Argument of the Caſe the Court was divi- 
ded in opinions, as many having argued for the Defendant Ratcliffe as 
for the Plaintifte : But then one new Judge being made, viz. Sir Henry 
Telvertoyu, who was before the Kings Sollicitor, his opinion and argu- 
ment ſwayed the even ballance before, and made the opinion the greater 
for his ſide which he argued for, which was for the Plaintiffe the Lord 
Sheffield; And thereupon Judgment was afterwards given, That the 
Judgment given in the Court of Pleas ſhould be reverſed and was re- 
verſed accordingly : And the Earl Lord Sheffie/d, now Earl of Aſsl- 
grave, holdeth the ſaid Caſtle and Mannor of Mulgrave at this day 
according to the ſaid Judgment. Note, I have not ſet here the Argu- 
ments of the Judges, becauſe they contained nothing almoſt but what 
was before in this Caſe ſaid, by the Councel who argued the aſe at 
the Bar. 


——Tww. 


Bo —_— 


—— 


Paſch. 21 Jacobi, in the Kings Bench, 


418. 


j7 was the opinion of Ley Chief Juſtice, Chamberlain and Dodaeridge 

Juſtices,That a Defendants Anſwer in an Engliſh Court is a good Evi- 
dence to be givento a Jury againſt thedefendanthimſelf;bur it is nogood 
Evidence againſt other parties. If an Action be brought againſt two, 
and at the Aſſiſes the Plaintiffe proceeds only againſt one of them , in 
that caſe he againſt whom the Plaintiffe did furceaſe his ſuit may be al- 
lowed a Witneſle in the Cauſe. And the Judges ſaid, That if the De- 
fendants Anſwer be read to the Jury, itis not binding tothe Jury ; and 
it may be read to them by aſſent of the parties. And it was further ſaid 
by the Court, T hat if the party cannot find a Witnefſe, then he is as it 
were dead unto him ; And his Depoſition inan Engliſh Court in a Cauſe 
betwixt 
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betwixt the ſame parties Plaintiffe and Defendant may be-allowed to be 
read to the Jury, ſo as the party make oath that he did his endeavour to 
find his Witneſle, but that he could not ſee him nor hear of him, 


Paſch. 21 Iacobi, in the Kings Bench. 


419. 8 
He Husband, a wife ſeiſed of Lands, in the right of the wife levied 
a Fine unto the uſe of themſelves-for their lives, and afterwards to 
the uſe of the heirs of the wife 3 Provi/o that it ſhall and may be law- 
full ro and for the husband and wife at any time during their lives to 
make Leaſes for 21 years or 3 lives. The wife being Covert made a 
Leaſe for 21 years; And it was adjudged a good Leaſe againſt the huſ- 
band, although it was made when ſhe was a Feme Covert, and alchough 
it was made by her alone, by reafon of the Prov4i/o. 
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Paſch. 21 Facobi, inthe Common-Pleas. 


4 2 O, 

N Ote that Hobart Chief Juſtice ſaid, That it was adjudged Mich. 5 

acobi in the Common-Pleas, That in an Action of Debt broughe 
npon a Contra, the Defendant cannot wage his Law for part, - and 
confeſſe the Acton for the other part. And it was alſo ſaid, That fo ic 
was adjudged in Tar:*'s Caſe upon a Shop-book. And vide 24 H.S. Br, 
Contratt 35. A Contrat cannot be divided, 38 H.6.14: If the Law 
doth not lie for parcel, then it is ſuſpended for the whole where the debt 
isanentire debt, And ſo it was adjudged in this Caſe. 
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| 421. 
N Ote it was cited by Chamberlain Juſtice, 1 5 7 4:053, to be adſudged, 
That where 4 man brought an Aion upon the Caſe againſt an- 


other.man for calling of him Baſtard, that the Aion was maintainable, 
Tie 


z32.8 Noung and Englefield's Caſe. Intratur 


The Defendant brought a Writ of Error, and ſhewed for Error, That 
the Plaintiffe did not claim any Inheritance, or to be heir to any perſon 
certain ; But notwithſtanding that Error aſſigned, the Judgment was 
atirmed. And he ſaid, That if one faith of 7. S. that his Father is an 
Alien, that an Action upon the Caſe will lie, becauſe it is a diſability to 
the Son. Quere. 


— —_ 
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422, Young and EncLeF1ELDs Cale. Intratar, 


Paſch.21 Jac. Rot.102, 


Touy brought an Action of Treſpaſs for ehtring his Cloſe, &c, 
abutted upon one ſide with Pancras, and butted on the other ſide 
with Grayes-Inne-Lane. Upon Not guilty pleaded, the parties were 
atiſſue: Aud the Record of Nis pris was Graves-Inne-Lane; And 
thereupon the party was Nonſuit. And now it was moved to have a 
Vexire facias denovo. And a Caſe was cited expreſle in the point, betwixt 
Farthing and Dapper, 9 Facobs Ror.1349. Where inan Aftion upon the 
Caſe upon Aſſ»mp/ir, the Plea-Roll was Six weeks, and the Record of 
Nifs prime Six moneths : And the Jury being ſworn, the Plaintiffe was 
Nonſuit; and a YVenire facias de novo was awarded , and the Nonſuit 
was recorded. Ley Chief Juſtice, You cannot have a new Yenirt facias 
if the Nonſuit be recorded : And if the Record of N/f prizes varieth 
from the Record, then it can be no Nonſuit, becauſe there 1s no Record 
upon which the Nonſuit can be, and the Ni pris was proſecuted with- 
out warrant. Judicial Proceſs are of Record, betauſe they are by the 
Award of the Court : But if the Tranſcript of a Record be miſtaken 
by a Clark, it ifſueth out by the Award of the Court ; and if it vary, 
then it is no Record, The preſident cited is direRt in the point; There 
was a Venire facias de novo; ButlI conceive there is a difference where 
the Jury is ſworn, as it is in the Preſident, and then the Plaintiffe is Non- 
ſuit; but in our Caſe the Plaintiffe was Nonſuit before the Jury was 
ſworn, But per Cxriam the Cale is the ſtronger to have a new trial. 
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423. PxiTcaarDand Williams Caſe. 


JN an Ejeftione Firme, the Jury found for the Defendant. Now it 

was moved for the Plaintiffe , That the Defendant mighe net have 
Coſts, becauſe the YVenire facias is miſtaken, And the Defendants Coun. 
cel cited a Preſident in the Caſe, viz, Mich: 18 7acobi, betwixt Doxe and 
Kot; where the Defendant had Judgment for his Coſts, notwithſtand- 
ing chat the Plaintiffe miſtook his Yenire facias in an Ejftione Firme, 
where the Jury found for the Defendant. 


 ————— 


Trin. 21 Iacobi, in the Kings Bench. 


424, WistmaAn and Dennan's Cale, 


WW Iſemas brought an Aftion upon the Caſe againſt Denham Par- 
ſon,and declared that there is a Cuſtom within the Town and Pa- 
riſh of Landoxe , of which the Defendant is the Parſon. That every 
Pariſhoner who keeps ſo many Kyne within the ſaid Pariſh, ſhould give 
and pay to the Parſon, for his Tyche-Milk, ſo many Cheeſes at Aticha- 
elmas : and ſhewed how that he kept ſo many Kyne, viz. 20, &c. with- 
in the ſaid Pariſh, and that he did tender apnd Landove ſo many Cheeſes 
at Michaelmas to Denham the Defendant, being Parſon, who refuſed 
them, and to take them away , but ſuffered them to be and continue in 
the Plaintiffs houſe , for which cauſe he brought the Action : T he De- 
fendant did demur upon the Declaration. George Crook, the Action 
will lie; for the Plaintiffe hath a damage , by reaſon that the Parſon 
doth not take away his Tythe-Cheeſe. And it is lik- unto the Caſe in 
12 H. 4. eATion ſur le Caſe 48. Where a man ſold unto another Hay, 
and becaufe that the Vendee took not away his Hay, an Aion upon 
the Caſe did lie, for it was a damage to the Plaintiffe to let it ſtand upon 
his ground, for he durſt not put his Cattel into his ground to feed , leſt 
they ſhould eat the Hay and ſpoil it, and ſo he ſhould be lyable to an 
Acionto be brought by the Vendee: So if Tythe be lawfully ſe: 
forth, and the Parſon refuſeth the Tythe , but will ſue in the Spiritual 

uu Court 
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Court for the Tythe, an Action upon the Caſe will lie : 4 fortiort in this 
Caſe, for the Cheeſes may be cumberſome and troubleſome to the Par: 


tie, ſo as he cannot make the beſt uſe or benefit of his houſe. Pal Crook 


eontrarie : and he took exception becauſe the tender is alledged to be 
apud Landone, and it is not ſhewed that it wasat his houſe at Landoxe, 
or in any place certain ; and he ſaid that the Action will not he, becauſe 
here is no damage to the Plaintiffe : and it is like the Caſe when a man 
makes a Leaſe rendcing Rent, Cheeſe, or Corn, and the Tenant tendreth 
it, and the Leſſor refuſerh it; the Leſſee cannot have an Action upon the 
Caſe againſt his Leſſor, but he may plead the matter in barr,in an Action 
brought by the Leſſor, And the Caſe of 13 H. 4. before put, is not 
to the purpoſe, for thereit was part of the Bargain to take it away by 
fiich a time: And in our Caſe the Plaintiffe may plead the matter in 
barr to the Plaint'. 43 Fliz.betwixt (ri/peand Fackgon , an Aﬀtion 
upon the Caſe was brought for ſuing in the Eccleſiaſtical Court for 
Tythes which were due, and he recovered damages, 

Secondly, Admit that the Aion doth lie, then it is becauſe itis a da- 
mage unto him that they remain it his houſe; bar ir doth not appear 
that the tender was made at his houſe, but ap#d Landone , which might 
bea mile from the houſe, and ſo becauſe it was hisown fault, the Action 
will not lie as this Caſe is, by reaſon of the tender. George Crook, It was 
adjudged in a Corxi/h Caſe, that an Action upon the Caſe lieth againſt a 
Parſon which doth not take away his Tythe corn , or hay , becauſe it 
ipoyles the ground upon which it ſtands, and becauſe the partie cannot 
have the free uſe of his Land : So in our Caſz, he cannot have the free 
afe of his houſe , the cheeſes cumbring his houſe, and offending him 
with their ſmell. Hanghton Juſtice , If the Action were well laid , it 
would lie for the Cauſe, but in this Caſe it is not well laid : If any thing 
makes the Action to lie, it is the damage which the Plaintiffe doth 
fuſtain by the cheeſes being in his houſe ; bur here it is laidto be tendred 
apud Landone , and it is not ſaid at his houſe, and no» conftar how the 
cheeſes came to his bouſe ; for if they were brought back by the Plain- 
tiffe, or by his commandment, then the Aftion will nothe ; but if he 
had laid his Action, that he gave notice to the Parſon that he had ſo ma- 
ny cheeſes ready for him for his Tythe., and had required him to ſend 
for them, then if the Parſon had not carried chem away , the AQtion 
would have lien; but for thereaſon before, the Ation as 1t is laid is not 
maintainable. Dodgeridge Juſtice , There are two matters in this caſe : 
Firſt, If the Action will lie for the matter, Secondly , If the Aftion 
will lie by reaſon of the Tender : as to the firſt , I put this difference, 
That in ſome caſe it will lie, and in ſome caſe it will not lie ; in this caſe 
the Afton is not maintainable, 

Where a tender is of a thing which the Partie ought to have , by the 


tender the property is changed; and there a damage may ariſe by _ 
tha 
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that he will not take it away , asin the caſe of 13 H. 4. put before; 
there the Plaintiffe had damage by the ſtanding of the hay upon the 
ground, for he could not putin his cattel , for then he might be in dan- 
ger of an Afton, becauſe the cattel might eat the hay. 

If one ſetteth forth his Tythe, and che Parſon having notice thereof 
will not take it away, an Action lyeth, hecauſe it as a damage to the 
Land : But in our Caſe, admit the tender were at his houſe, yet this ten- 
der doth not alter the Property in the perſon , and they being his own 
cheeſes, he hath no lofs ; ſo the difference is, where the partie hath da- 
mage and loſs, and where he hath none , as here in our Caſe he hath no 
damage ; the tender of the Rent ſaves fromthe penaltie , but doth not 
diſcharge the dutie; but admit that the Aon will lie, yet in this Cafe 
the Declaration is inſufficient, For the tender is not alledged to be at 
any place certain in the Village , for it may be that he tendred them to 
the Parſon in the Church-yard of Landone, and then by the carrying of 
them home to his houſe again, he hathNoſt the Action which he mighe 
have bad if he had tendred them at his houſe. Ley Chief Juſtice, There 
isa difference in the caſe of Tenders : If I tender ſuch a thing which 
is due, and the other cefuſeth it, and I muſt pay the ſame thing in kinde, 
if by the keeping of it I be endamaged, I may have an Attion upon the 
Caſe : and that is our Caſe. , 

If a manſetteth out his Tythe hay, or Corn (the tender in our Caſe 
is a ſetting forth of the Tythe Cheeſe) and the Parſon refuſeth to take 
it away, and it periſh in keeping, I am excuſed for the periſhing of it; 
but I may have an AQtion againſt the Parſon, for letting it ſtay upon my 
Land to my anoyance. Soif eF. commit goods to me to keep in my 
houſe, and I require him to take them away and he refuſeth ro doit, I 
may have an Action upon the Caſe againſt him, for it is a trouble to me 
to remove them for him : and ſoin our Caſe; bur it is otherwiſe where 
I pay Rent-Corn, and the Leſſor doth refuſe it, 1 may pay him in other 
corn, If one be to pay ſo much corn, and the other will not receive 
it being tendred unto him, untill it be dearer, an * tion upon the Caſe 
will lie, forhe is thereby endamaged. In our Caſe the partie is damni- 
fied, for his houſe is anoyed by the ſmell, and alſo encombred therewith, 
and the rooms of his houſe are valuable , and he cannot make uſe of 
them at his pleaſure: the Tender oughtto be , where by the ordinary 
courſe the thing hath its beeing : As at the place of the —_— of the 
Sheep, the Parſon is to demand his Tythe wool,and there it isto be paid, 
if there be be a perſon who hath power todeliver it ; the things which 
are ordinarily in the houſe , as butter , cheeſe, &c. are to be tendred 
there, and therethey are to be demanded , and thereof notice is to be 
given to the Parſon ; and the partie is not bound to carry them tothe 
Parſons houſe. The cheeſes which areto be paid by this Cuſtom, are to 


de paid of cheeſes made upon thatLand, and not of cheeſes which the 
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Pariſhoner fhall buy elſewhere : The tender is alledged to be in the 
Town of Landoxe, and the Law intends the cheeſes to be in the Pariſho- 
ners houſe and this general tender is to be underſtood at the place where 
the cheeſes by intendment of Law are to be ; and on the other fide ir 
oughtto be alledged, that the tender was not at the houſe : ſo as I con- 
ceive that the tender 1s good. Dodderidge , The intendmentis not good 
in this caſe; forin every Declaration there ought to be certainty and 
verity; but ina plea in bar, there if it bea common intendment, it 1s ſuf- 
ficient. If aman ſpeak generally of a Town, it isto be meant at the 
Hamlet where the Church ſtands. Ley , . when a tender is pleaded , it is 
ſuppoſed to be at the place where the tender ougheto be by the Law. As 
a man is bound to pay money, if he plead that he tendred it at D. ir 
ſhall be intended that D, is the place where it ought to be paid. If the 
partie goeth to the Parſons houſe, and tells the Parſon that he hath at his 
houſe ſuch Tythe cheeſes for him , and requires the Parſon to ſend for 
them;here the notification is at the Parſonshouſe, but the real tender is at 
the parties own houſe : And the partie plaintiffe in our Caſe cannot 
plead itotherwiſe then at Laudone. Hamnghton, In this caſe the Law re- 
quires a ſpecial place of tender expreſſed , or elſe he ſhews no cauſe of 
Aion: For if it were at any place out of his houſe, the Ation will 
not lie, and the cheeſes ought to be perſonally tendred. Ley Chief Ju- 
ſtice; That would be inconvenient, for then he muſt carry them to him, 
and fo he ſhould be forced to wait upon the Parſon. Dodderiage, 40 E.3. 
If I tender to one a marriag?, ora Ward, the woman, or Ward ought 
eo be preſent at the time of the tender, Tender of money. in a bag, as 
to ſay, I have money for you, is no good tender : gnd ſo1t is of cheeſes; 
co ſay, I have cheeſes for you, is but a verbal tender, and it is not good 

but it ought to be tendred perſonally and in kinde. You will ep 
that the Parſon was at the plaintiffs houſe atthe time of. this tender, and 
here is nothing in the caſe to dire you ſo to think. Ley, The place is but 
circumſtance, for the Parſon is tyed to demand them at the houſe, being 
the proper place of tender, by reaſon of their being there. Dodderidge, 
The cheeſe muſt be ſhewed the-Parſon, and that proves that he muſt be 
preſent: Ley, If he were preſent, then the tender is goed : But if he be 
not there, but at another place, the notice is ſufficier.t: Dodderidge, The 
Law requires certainty in a Declaration,' and the matter cannot be taken 
by intendment ; ſo we ought to have a certainty ſet forth , otherwiſe 
no certain.Judgment can be given. It was adjourned, for Dodderidge and 
—_— Juſtices were againſt Ley.Chief Juſtice ; But as I have heard, 

c 


aſe was afterwards adjudged for the Plaintiffe. There quere the 
Record of the Judgment, 
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Trin. 21 lacobi, in the Kings Bench. 


425 
A Man made a Leaſe for life, and covenanted for him and his heirs, 

A. That he would ſave the Leſſee harmleſs from any claiming by,from 
or under him. The Leſſor dyed, and his wife brought a Writ. of Dower 
againſt the Leſſee, andrecovered ; and the Leſlce brought an Action of 
Covenant againſt the heir. And it was adjudged againſt the heir,becauſe 
the. wife claimed under her husband , who was the Leſſor : But if the 
womM had been mother of the Leſſor who demanded Dower, the Ati- 
on, would not have layen againſt the heir, becauſe ſhe did not claim by, 
from, or under, the Leſſor. And ſo it was adjudged , v. 11. H.7. 7.6. 


» a_ ——— — ——— ——— 


Trin. 21 Iacobi, inthe Kings Bench. 


4.26, SNzLL and BEexNeT s Cale. 


| Parſon did contra with eA. his Executors and Aſſigns, That for 
ten ſhillings paid to him every year by eA. his Executors and 
Aſſigns, that he,his Executors or Aſſigns ſhould be quit from the pay- 
ment of Tythes for ſuch Lands during his life, viz.the life of the Parſon. 
eA. paid unto the Parſon ten ſhillings, which the Parſon accepted of ; 
And made B. an Enfant his Executor , and dyed. The mother of the 
Enfant took Letters of Adminiſtration durante minors etate of the En- 
fant, and made a Leaſe at Will ofthe Lands. The Parſon libelled in the 
Eccleſiaſtical Court for Tythes of the ſame Lands againſt the Tenanc ar 
Will; who thereupon moved for: a Prohibition. . Dodderidge, During 
the life of the Parſon the Contra is a foot ; but the Aſſignee cannor 
ſue the Parſon upon this ContraR,yet he may have a Prohibition to ftay 
the ſuit inthe Eccleſiaſtical Court, and put the Parſon to his right reme- 
dy, and that is to ſue here. This agreement is not by Deed, and fo no 
Leaſe of the Tythes. The Parſon ſhall have his remedy againſtthe Exe- 
cutor for the ten ſhillings, but nos againſt the Tenant at Will : and the 
Executor hath his remedy againſt the Tenant at Will. Crook, 21 H.6., 
A Leaſeof Tythes without Deed is good for one,but not for more years, 
v.16 H,7, And afterwards a Prohibition was granted, 


334 Philpot and Fellder's Caſe. 
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Trin.16 Jacobi,in the Kings Bench. 


427. PaiLeor and Fziivtx's Cale, 


He Parties are at iſſue in the Chancery, and a PYenire facias is a- 

warded out of the Chancery to try the iſſue z and the Yenire facias 
was, Q uod venire facias coram Cc. duodecim liberos & legales homines de 
vicineto de Cc. quorum quilibet habeat quatuor lib. terre, tenement orum, 
vel reddituum per annum ad minus, per quos rei veritas melins ſcirg poterit 
&c. And it was moved in arreſt 0 _—_ That the YVenirfFacias 
is not well awarded ; for it ought to be 2 xorum quilibet habeat quadra- 
ginta ſolides terre, tentorum vel reddit. per an, ad minus, according to the 
Statute of 35 H.$.cap.6. which appoittts that every one of the Jurors 
ought by Law to expend forty ſhillings per 4n»um of Freehold, and it 
ought not to be quatwor libras terre &c. according to the Statute of 
27 Eliz, cap.6. which Statute of Elizabeth doth not ſpeak of the Chan. 
cery, but only of the Kings Bench, Common-Pleas, and the Exchequer, 
or before Juſtices of Afſiſe. Before the Statute of 35 H. 8. no certain 
Land of Jurors was named in the Yexirefacias ; but ſince the Statute of 
35 H.8. it was quadragivt. ſolidos, untill the ſaid Statute of 27 El:z. and 
now it is q#ataor libras in the Kings Bench, Common-Pleas, and Exche- 
quer. Ic was ad;ourned. 

At another day the Caſe was moved apain, That the YVenire facias 
ought to be 40 ſo/ides cc. according to the Statute of 35 H, 8. cap.6. 
And 10 H.7.9.& 15 were vouched, That if a Statute appoint that the 
King ſhall do an a& in this form , the King oughtto do it in the ſame 
form and manner : So if a Letter of Attorney be to make a Bill in Eng- 
liſh, and the ſameis madeinLatine, it is not good, although it be the 
ſamein form and matter. {0k lib. Entries 578. Waldrons Caſe is, That 
in the Chancery the Venire facias was but 40-.but that Caſe was between 
35 H.8. and 27 Eliz, cap:6. Dodderidge and Haughton Juſtices, It is 
a plain cafe,For the Yexire facias ought to be according to 35 H.S.cap.6. 
becauſe the Statute of 27 Eliz. cap.6, ſpeaks nothing of the C hancery, 
Q nod nota. 


/ 
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Tris. 21 Iacobi, in the K ings Bench. 


428. HeweT and Byz's Cale. 


N an Ejefiove Firme of a houſe in Wincheſter, the EjeQtment was laid 

to be of a houſe which was 5» a»ſtrali parte vici, Anglice the High- 
ſtreet, Ley Chief Juftice, If it had been ex a»ſtrali parte vici, then the 
Sourh part had been but a Boandary : but here it is well laid. Then it 
was moved, T hat the Yenire facias is Duodecim liberos + legales homines 
de Winton, and doth not fay of any Pariſh in #/intov. But notwithſtand- 
ing it was holden good : For Deaderiage Juſtice ſaid, That it is not like 
unto Arwxdels Caſe, C.6. part 14. Forthere the Offence was laid to 
be done in parechie Santte Margaret de Weſtminſter, therefore the viſne 
ought tobe of the Parifh;but in this caſe it being laid generally in inron 
it is ſufficient that the vz/e come out of Finton, Judgment was given. 
for the Plaintiffe. 


— ——_— 


Trin, 21 Iacobi, in the Kings Bench. 


429 Wartrtr and MounTacue's Cale. 


Man made a Leaſe for ſix years; and the Leſſor covenanted, That 

if he were diſpoſed to leaſe the ſaid lands after the expiration of the 
faid term of (ix years, that the Leſſee ſhould have the refuſal of it. The 
Leſſee within the fix years made a Leaſe thereof ro .S. for 21 years. 
Dodderidge, Hayghton, and Ley Chief Juſtice, The Covenant is not bro- 
ken,becauſe it is out of the words of the Covenant, But Dodderiage ſaid, 
Temp.E.1. Covenant 29. The Leſſee covenanted to leave the houſes, trees 
and woods at the end of the term in as good plight as he found them; 
and afterwardsthe Leſſee cut down atree, that in that caſethe Covenant 
was broken, and the Leflor ſhall not ſtay until! che end of the term to 
bring his ation of Covenant, becauſe it is apparant that the tree can- 
_ grow again and be inas good plight as it was when he took the- 

I 
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Trin. 21 Iacobi, in the Kings Bench. 


430. OwFI1ELD againſt Sy1grT.. 


Writ of Error was broughe to reverſe a Judgment given. in an 

Action of Debt; The Action of Debt was upon a Coxceſſit /ol- 
vere, &c. pro diverfis [ummis pecunie;and the opinion of the Court was, 
That Debt doth not lie upon Conceſſit ſolvere pro diverſis ſummir,&c. be. 
cauſe it is incertainty : But the ſame Term in another Caſe, viz. Srgcies 
Cafe; Thatby Cuſtom of Loxdox, it was holden that Debt doth lie-up- | 
on Conceſſir ſolvere pro diverſis ſummus: And itwas thenſfaid, Thatin 
an Aion upon the Caſe, it was good to lay, That in conſideration de 
divers ſummis Conceſſit ſol vere : and ſo it hath been adjudged, 


" 


no. — a —_— 


Tran: 21 Jacobi; inthe Kings Bench, 


HawxtswiTtx and Dayies Caſe, Iatratur:; 


431. Paſch. 19. Fur. Rot. $3. 


] Eſle for years of divers parcels of Lands, refervant Rent, and for 
not payment a reentrie : 'The Leſſee aflignes part of the Land to 
A. and other partto B. and keeps a part to Riimſelf : afterwards the 
Leflee levies a Fine of all the Lands unto the uſe of the Conuſee and his 
heirs ; afterwards the Leſſee paies the Rent for the whole unto the Co- 
nuſee, and afterwards theRentbecomes behind; and rhe Conuſee enters | 
for-the.Condition broken, and made a Leaſe to the Plaintiffe, whothere. 
uponbroughtan Ejetione firme ; and all this matter was fqund by ſpe- _ 
ciatVerdi&: 'and'it was moved, that by the aſſigning of 'the Leſlee of . 
part'of the lands to one, and part to another , that the Condition was | 
gone and deſtroyed ; but notwithſtanding, it was agreed by all the Ju- | 
ices, that the Condition did remain, and was not gone nor deſtfoyed, 

And they ſaid that this Caſe was not like unto Winters Gaſe, in Dyer 
308, & 309. where the Leſſor did aſſigne overpartof the Reverſion.to , 
one, and part unto another ; for that in that Caſe the Leſſor by his own 
Ad had deſtroyed the Condition , butin this Caſe ic is the At'of _ | 
Ti” Leſlee, 


| day certain, at which day the Lady ſhould beready,c+c. an 
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Leſſee, and therefore no-coloar that the Condition be and. 
foyer. _ ſo.it was reſolvell for the Plaintiffe, and Tn ow» 
accordingly, 


—_— 
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Trin. 21 Jacobi, inthe Kings Beach. 


43 2+ KiLtickktw and Harver's Caſe. 


Arper in conſideration of 100'. doth afſumeand promiſe to K;4;- 
rew, T hat the Lady Weſton and her Son ſhall ſell ro K;fgrew ſuch 
Lands, Provi/o that Killigrew ſuch a day certain pay to the ſaid Lady 
and her Son 20001. At which time the Lady and ber Son ſhall be ready 
to aſfure and convey to Kiligrew the ſaid lands ; And for want of pay- 
ment of the ſaid 2000). at the ſaid day, that X:{igrew ſhall loſe the ſaid 
100).and that the ContraR for the Land ſhall be void. Ki#;orew brought 
an Aion uponthe Caſe /xr Aſumpſit againſt Harper, and all this mat- 
ter was found by ſpecial Verdict, Arthow Serjeant argued thatthe Aion 
would lie, becauſe the Lady and her Son were to do the firſt a, viz. to 
make the Aſſurance. 22 H.6.57. Rent is reſerved upon a Leaſe for 
years in which are divers Covenants, and a Bond is given for the per- 
formance of all the Covenants within ſuch Indenture of Leaſe : the 
Rent is behind, the Bond is-not: forfeited unleſſe the Leſſor doth make 
2 demand of the Rent, becauſe the Leſſor is to do the firſt at, viz, to 
demand the Rent. -Yelverton contr* That the Action will not lie. The 
queſtionis, Of whoſe partis the breach > The —_—_ is grounded 
upon the Conſideration, and not upon the Promiſe : The Jury find that 
Killigrew was not ready to pay the 2000). and that the Lady and her 
Son were not ready to aſſure the land. The Agreement was (for which 
not time is — Thar the Lady and her Son ſhould convey ſuch 
lands : Then the Agreement was, That K:ligrew ſhould Py at ſuch a 
it Killigrew 
made default of the payment of the 2000'. then he was to loſe the faid 
100!, which he gave to Harper to procure the Bargain, and alſo that the 
Bargain ſhould be void. Ley Chief Juſtice, If X;/l/;grew had paid or 
tendred the 200c). at the ſaid day, and the Lady and her Son had not 
been ready at that time to have aſſured the lands, Xlzgrew ſhould have 
had an Aion upon the Caſe for the 100!., and recovered damages : If 
the Lady had been to have done the firſt ation, then the Action would 
have beef maintainable ; but in this caſe Killzgrew is to do the firſt aR, 
and therefore the Aion will not lie. Dodaderidge, If it had been ns 
| X x nite 


Anh Eheh he Ar Zang Choveyatts tr behefete th hs, 
but Bethe bitgtin Fw Mena ea Fr per promifeth p <i//d 
grew in conſiderationof 100/. that Kifigrew ſhall buy ſuch Hds\" then 
comes the time of payment , and aſſurance of the land at that time ſhz 
be made; Proviſo, that if he do not pay the 2500!. their *K Migrew ty 
loſe the 100', and the ContraRto be void : ſo there arerwo penalties 
ſo as of neceſſity the-26001!. maſt firſt be'pzidg for otherwiſe bow can the 
Contra be void for not payment? For if the Conveyance ſhall be firſt 
made, then it was preſent before the mony paid, ajid ſo the clauſe (vx, ) 
Then the Comtratt to be void, ſhould be of 'no effet.” 'Harghton Juſtice 


wo Chamberlain Juſtice, You wy bound your = _ : penalty, 
ad the. ig, ought.to -be performed 43 it was mage, And fo bein 
e. fo Er LIT paid. urwhich vime the coliveyancy 
thallbe made ; and for want of paymer , that K:2grew ſhould Tole the 
700!,apd alſo the Contrad tg be you ; The opinion of the whofe-Court 
was againſt the Plaintiffe, tharche Adon would for the; "aHd 16 Judge 
went was given Quad wibil cape per Billawh., iv 
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433- Sir Axtaua Gonrcs and Sir Rovekt” | 
LIENE - -+Lavx's Cale: | 


A\_N Aon of Debt was braught upon a Bond for not performance 
{Yr Povenants. The Caſe was ; Laxe did marry with'the daughter 
of Gorge ; and in confideration of marriage, ane alſo: of 30001.-portion 
lyen in marriage by Gorge, Lane did covenant, That hewithin one year 
would make a Jointure of lands within E»p1and then of the value of 
590!. per annum over and above all Repriſes, to' his faid wife; 'ſo as Sir 
Henry Telverran and Sir Foln Walt Councellors at Law ſhould deviſe 
and adviſe. 'In Debt for the breach of theſe Covenants, 'Laxe pleaded, 
That tre did inform Gorge of lands which he was determined ſhould be 
for her Jointure, but neither Yelverton.nor Falter did deviſe the Aur 
rance. Paw (rock did demur upon the Plea z and firſt ſhewed, That 
Lane did not give. notice to Telverton arid Ju alter, as he ought to have 
done by law: Forin this caſe it is not. ſufficient to, give notice to Gorge, 
but the notice pughr to. be to the Councellgrs, *ytherwiſe How could 
they deviſe the aſſurance for her jointure? 2, Heer is no place named 
where the Notice was, for it is ifliable whether he gaye Notice or nt; 
and thenthere being nqcertain place panted';" tio! vfvevanbe YOu 
3. Bc 
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th,not ſhew wherethe Lands are z for it might be (as intruth it. 
was). tbe Lands were out.of England, and by the Covenant they ought 
w_ within E »gland, 4. He doth not ſhew hag thee arid were of the 
yajue at. 5,00. per. qunnm ayer and above all Repriſts; as they ought ts 
y the Articles | 5. He: ſheweth .thar they wer his Prechold, but 
dotly not \ſhew.char the lands:were his lands of Inheritance of which: .; 
Jointure might be. made, . The opinion of the whole'Courr was, 'that 
the Exce tions, were good, and that the Plea in bar was no good plex. 
Doaaeriage, It. the words had been (Such as his (onncel ſhall deviſe ) 
then the Noticeorght/zo have been given to the party himſelf, and he 
is ta inform his:Cotnceof jt, 6-H.7.8, But here rwo Coyncellors were 
named.in certain, | and, therefore-the Notice ought to be giveri'to them, / 
for he hath appointed Councellors,: The whole Plea in:bar is naught; 
For if he hathaneſtate-in tail, then there oughr to be a Fine-in making 
of the Jointure'z andif there be a Remainder upon it, then there ought 
to. be a Recovery : Sd. becauſe that Zave hath not informed. the party 
what eſtate. hethad in the lands, they could- not make the Affurance. 
Lzy. Chief Juſtice, Where-a man is bound ro make ſuch Aſſurance of 
lands) as 7.8. ſhall adviſe, here he need not ſhew his Evidences, but he 
ought toſhew.to the party what the land is, and where it lieth, and the 
Obligee is to- ſeek out the eſtate at his peril : And then FS. may adwſe 
the Aſſurance condrtionally, viz. That if he bath Fee, then to have ſuch 
an aſſurance;ziand ifan Eſtate in tail, then ſuch an afſurance z and 
therg be.a Remainder over, then to deviſe a Recovery. Cxria, All the 
Errars are material. | h\ 

The Bail for: Lave, before any Judgment given againſt him, brought) 
Lane into-Court,, and prayed that they might be diſcharged, and Zawe 
taken intoguftody. Dvdaeridge Juſtice ſaid, There. is a differgace he- 
twizt Afenucaptrs; which are that the party ſhall appear at the day; for 
there'the Court wilt not excuſe them to bring the party in Court befare' 
thexday: - But in caſe of Bail, there they may diſcharge themſelyes1f they 
bring che body of the Defendant into Court at any time before the Re- 
torg\of the 24S cirt faciasragainſt the Defendant:: For when ane goeth 
upon Bail; its infended that heinorwithſtanding that is 3» onſtadba Ma- 
riſcalts; For the Declarations-are in cuſtodia Mariſcalli Marſchalfee, 
Quod bota; ſoisthodifference:. . Lyfe rats 
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434." Wwvxres afd AvettroN's Caſe 


Ai N Aftign upon the'Caſe was bronght for\thefe ſcaritalouswords, 
M[Z.- Tyan froben a 5: { witt charge ware ttuh jficis 
&0 X 2 b 


For4he 
»de:doth 

Or &, 224. feece of 
Gold,whichis commonly called a Peecey and in this Caſe words may 


in the Kings Bench. it was adjudged, Roberts hath ftollen my wood, the 
words were not actionable ; for it might be wood ſtanding ,and then to 
cutand rake it away it is not Felony, but Treſpaſs. Ley Chief Juſtice, 
I charge thee.with flat Felony, If the words be ſpoken privately -to-a man 
no'Adtion tieth for them ; © bat if they be- ſpoken before-an Officet, as a 
Conſtable; or in a Court which hath-conuſance of ſuch Pleas, then the 
Aion: will lie; forthe party by reafon of ſach words-may come into 
crouble: But if a man charge one with flat Felony, ant chav eh the 
ouſtable with him; then an Action will not lie, becaule ir isin the ordi- - 
nary courſe of Juſtice. C:4+ part 14. If 'a man miaketh a Bargain: with 
anvther-to pay him cwenty Peeces for ſuch a thing, ic ſhalt be caken-by 
common. intendmment twenty 22+. peeces:of gold , which valgarly are 
called Peeces Bur to endite a manfor 20 Peeces is not certain,and there. 
fore ſuch Inditment is not good ; and the Aftion'in our Caſe will not. 
lie, for (my Peece) is an incertain word. Dodderidge. Thos haſt ſtolen 
my Peece, What is that 2 -For'we call 225. in gold a Peece; - You ought 
A it-in certain : And here the i»»xendo wilt not make the ſcandal, 
butrtfie words of ſcandal ought to proceed out of the parties own mouth ; 
anif' 2 72nvendo cannot make that certdini; which was uncertain inthe 
words of rhe ſpeaker : | And therefore the Als bees will oy 6, 
Bagh, bk wp Wha in had heen Grd inthe Det 
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ration, as to have ſhewed that the parties before this ſpeech had had 

hes of x Gun , then theAttion in this caſe would have been main- 

inabfe; bur here, the wore Peece) isincertain, and the Action will not 

lie.” (Chamberlain Juſtice” If the ſpeeches had been concerning a Gun 
loft, then'upon theſe words ſpoken the Action would have lien, but nor 
asthey are here ſpoken ; For the two words there, ought to have been 
matter ſubſequent; as upon the charging with Felony, to have delivered 
limto an Officer, And fo by the whole Court it was adjudged, 20d 
querens nilil capiat per Billam. . 


—_—_ 
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Trim. 21, Facobi, in the Kings Bench. 


435 « Sorter againſt EmMeT and his WieFe:-: 


TT He plaintif being;a midwife,the Defendants wife ſaid to the plaintif, 
& T hon art a Witch, and \vert the death of ſuch a mans child, at 
who/e birth thos were Midwife. Inan Atﬀtion upon: the Caſe in Arreſt 
of ] udgment it. was: moved, that the words were not aftionable, Hil 15 
Zacobs, 19 the Common Pleas: Stone and Robert; Caſe adjudged, That an 
Afton upoa the Caſe doth not lie for ſaying thou arta Sorcerer, 9 Zac. 
Godbolds Caſe in.the Kings Bench , Thos art a Sorcerer or an Inchanter. 
30 Eliz.. betwixt Aarrs'and Clark,, for laying, Thou art a Witch, ng 
Aion will lie; for ofthe words Witch, or Sorcerer,the Common Law 
takes no notice; but a Witch is puniſhab.e by the Statute of 1 Zacebs, 
cap. 12, Paſch. 44 Eliz. Lowes Caſe , Thos haſt bevitched my cattel, 
or my chila; there becauſe an A& is ſuppoſed to be done, an Action upon 
che Caſe will lie for the words, 1 , Facobi, Sir Miles FleetWwoods Caſe, He 
was Receiyer for the King,in the Court. of Wards ; and Auditar, Carle 
ſaid of him, 7 ox haſt deceived the King 3 and it was adjudged, that an 
ARtion upontheCaſe would lie for che words, becauſe it was 1n. his calling 
by, which he got his living. Chamberlain Juſtice , Since the Statute 
1 7acob;, for calling one Witch generally an Action will lie z For, for 
the hurting of any ching, a Witch is puniſhable by ſhame, viz. Pillory in 
an open place. Dodderidge Juſtice , Thief or Witch will bear Aﬀian; 
and the reaſon of the Caſe before cited by the Councel is, becauſe that. 
thecommon Law doth not take notice of. .a Witch : But puniſhment is 
inflicted upon a Witch by the Starute of t Jareſs , and by that Statute 
a Witch is puniſhable. - Tin. 21 Zacobi , Betwixt Nellon and Hers, 
Fudgment was ſtayed where the words were, Thos art 4 Witch , and haſt 
bewitched my child, becauſe that the words ſhall be takenjn mictori ſen/s, 
as thou haſt bewitched him with pleaſure. Andin that ſenſe Saint Pas 
faid', ho hath bewitched you , © Galatians ! That caſe wasadjudged in .. 
che Common Pleas, | | Trin. 
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Nollis did aſſume and promiſe apid London , Within ſuch a Pa- 
Kin that he would caſt ſo much Lead and cover a Church in 7p/- 
wichin Suffolk, and one Scrivener promiſed him to give him 10/. for his 
coſts and paips : Scrivener died , Knollss brought an Action- upon the 
Caſe againſt Dobbins who was Admiriſtritor of Serivener, and decla- 
red that he ſuch a day did caſt the Lead and cover the ſaid Church, apad 
Londen. 'The Defendant pretended that the Inteſtacor made no ſuch 
promiſe, and it was found for the Plaintiffe : and in arreſt of Judgmegt 
it was' moved, That the'Declaration was not' good; by teaſon thatthe A- 
greement was to cover a Church in Tp/wich , and he declared he'had c6- 
veredfuch a Church apad Lonaoy , which is'impoflibt; being 60 miles 
aſunder; and fo the Declaration is —_— promiſe. © Dyer 
7 Eliz. 233. In Avowry for Rent upon a Lexſe for life, 86.” That th 
Prior and Covent of &c. at” Barhe; demiſeruhit Lands which was out o& 
Bathe, it was void}; for they beitig at Barhe , con!d trot make Livery of 
Land which wasout 'of Barhe. Vs. Dyer 270. The ſecond Exception 
to the Declaration was, Thatthe Commithaty of the Biſhop of Ns 
wich apud London, did commic Adminiſtration of che Goods and Chat- 
tels of 'Scrivener to Dobbins apud London, -which was faid not to be 
g00d, becanſehe had not powetin Lexaon' to execute any power which 
appertained unto him at Norwich, Dodderiage Juſtice , The plaintiffe 
declares that ap»d London he did cover the faid Church, that isnot good, 
and makes the Declaration to be infufficient , becauſe itis not according 
to the promiſe. The place where the Commiſlary of the Biſhop of 
Norwich did grant the Admmiſtration is not material ; For if the Bi- 
ſhop of Norwich be inLongon, yet his power as to granting of Letters 
of: Adminiſtration, and making of Deacons and Clarks in his own Di6- 
ceſe, doth follow the perſon of the Biſhop, although his other Juriſdi- 
ion be Local, to whichthe Court agree. "And it was adjudged that 
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437, . BuLLtN andSattne's Cale, 


Heene broughta Writ of Error upon a Judgment given in the Com- 
mon Pleas. The Caſe was, Buen being a Commoner, intituling him- 
felt by thoſe whoſe Eſtaze he had inthe Land , brought an Action upon 
the Caſe agamit Shreme, , becauſe he-had digged clay in the land where 
the Plaintiffe had Gommon , and had- carried away the ſame over the 
Common, pry 9x%ed- he. loſt his.Common, and by that could not 
uſe his Common in,as ample manner as he did before, Sheene entitled 
himſelf co be a Commoner, and have common in the ſaid land alſo, and 
ſo juſtified the Entrie, and ſet forth @-preſcription, That every Commo- 
ner had uſed todig clay there, and the firſt iflue was found tor the De- 
fendant Sheene, viz that he was a Commoner ; but the other iſſue was 
found forthe Plaiatiffe Bulen, viz. that there was no ſuch preſcription, 
That a Commoner might dig clay : And the Jury did aſfeſſe damages 
to the Plaintiffe generally; and the fame was moved to be Error, becaufe 
that the Plaintiffe had not damage by carrying away of the clay,becauſe 
the ſamedid. not belong to him, for that he was bur a Commoner; and 
fo the Judgment given inthe Court of Common Pleas was Etroneous, 
Ley Chief Juſtice ,, By the digging of a pit the Commoner is prejudi- 
ced,by the laying of the clay upon theCommon the Commoner 1s preju- 
diced, and ſo the damages are given for the digging and carrying away 
of rheclay,per quod Commoniam ſnam ami/it,and the damages are not gi> 
ven for the clay. Chamberlain Juſtice, If he had ſuffered the clay to lie 
by the pit, it had been damage tothe Commoner. If the Qwner of the 
foil plough ap or maketh conyburies in the Land , an Afton upon the 
caſe lyeth againſt him by the Commoner , for thereby the Common is 
much the worſe, and the Commoner prejudiced If the pit be deep, it 
is dangerousto the Commoner, and ſo a damage unto him,for it is dar- 
2erous leſt his cattel ſhould fallinto it , and it will not ſuddenly be fil- 
led up again, and fo no graſs there for a Jong time, and the ionger, be- 
cauſe thatwhich ſhould fill up tbe; pit 1s. carried away.. Haughton Ju- 
ſtice, The proceedings are Erroneous , both Plaintiffe and Defendanr 
are Commoners, The wrong is intwo points, Firſt , That the Defer. 
dant had with his cattell fed the” {ommon.: SecomiffF, That che Deſen- 
dint had digged clay there, and carried'the ſame away ; The Defendant 
witkes: Title 'ts both '; Firſt; he preferibey th have Common there ; 
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Secondly , That the Commoners by preſcription have uſed to have and 
dig clay there. The firſt point is found for the Defendant, andthe laſt 
iſſue is found againſt the Defendant, and damages are given generally : 
All the queſtion is upon the Declaration Cepir & aſportavit the clay, 
which implies a propertie and intereſt in the Jay to be to the Plaintiffe, 
It isnot ſaid that the clay was carried over the land ; I conceive that 
the property of the clay is in ifſue, and the Commoner hath nothing to 
do with that : So damages being given to him for that which doth not 
belongunto him , I hold the Judgment to be Erroneous , and that it 
ought to be reverſed. Dvdderidge, The Declaration is well enough, and 
of neceſſity it cannot be otherwiſe : Here the Plaintiffe challengeth no- 
thing but © ommon; In an Action upon the Caſe there ought to be inju- 
rie and damage, which is the conſequent upon injurie ; For an Aion 
upon the Caſe will not lie for an injurie without damage. Here But. 
lex doth not complain for any thing but the loſs of his Common, which 
is the firſt wrong : The ſecond wrong is the digging of thepit, in the 
which his cattel may fall and periſh : The third-wrong is., for carrying 
away of fix loads of clay over the Common, which is a great detriment 
to the Common, to carrie it either by Carts or otherwiſe : and for theſe 
three wrongs he concludes his damages, rarioxe cxjus he could not have. 
his Common in as ample manner as before he was uſed to have it, .atid 
he doth not conclude any damage for the clay : Every oneof theſe in- 
juries doth increaſe the damages, and ſo it would have been if he had 
left the clay to lie upon the land by the pit, for thereby ſo much Com- 
mon would have been loſt. Here he makes himſelf title only to the 
Common, and theſe as do increaſe the damages only. 2 E.4.& 7 E.4. 
Where one was unlawfully and falſly impriſoned , and being impri- 
ſoned , compelled to levie a Fine or make a Feoffment, or other Deed. 
In an Aftion of falſe Impriſonment the Jurie gave damages, by reaſon of 
his reſtraint of his Liberty, and increaſed them by reaſon of the levying 
of the Fine , or making the Feoffment-or other Deed , which he then 
made. The Jurie found that he is not to have any clay , and cepit & 
&ſportavit doth not alter the Caſe; for that is a ſpecial Action of treſpaſs. 
And by three of the Juſtices againſt Haxghton, the Judgment given in 
the Court of Common Pleas was affirmed. 


. 


Trin, 21 Iacobi, in the Kings Bench.* » 


438. 
(= Councellor , cited this Caſe to have been adjudged, 25 
Eliz.. The busband ſeiſed in the right of his wife of Copybold 
Land, 
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d; made x Leaſe for years; and it was holden by the Court then,That 
tedeath of the husband che forfeiture of the Copyhold was pur- 
- ard thitthe wife ſhould have the land again, notwichſtanding this 
Feitore by the basband,, by making a Leaſe for Years, without Li- 
cerice** And the Court ſeemed to allow of the ſaid Caſeto be Law. 
And afterwards , -this very Term the like Caſe came in queſtion in this 
Courr; betwixt Severn+and Smith, where in an Ejeftione firme, a ſpecial 
Verdi&fotind, That a Copyho!der ſeiſed in the right of his wite, made a 
Leaſe for years;and it was a queſtion whether it were a forfeiture of the 
inheritance of the wife, HirchamSerjeant ſaid it was ho forfeiture: Dodde- 
ridg Juſtice took this difference, Where a Feme Sole is a Copyholder,and 
ſhe takes ahusband,who makes a leaſe for years without licence,the ſame 
if a forfeiture ; becauſe it is her folly to take ſuch a husband as will for- 
feit her Land + Bat: where a Copyhold is granted to a Feme Covert, 
in#the husband maketh a Leaſe without Licence, inſuch caſe it isno 
foffeiture; and fo in the Caſe of a Fewe Leſſee for life ar the Common 
Eaw , againſt Fhitinghawss Caſe, C, 8. part 44. It was adjourned, 
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-j# 439» | ; 
N2s It was the opinion of all the Juſtices, and ſo declared , That 

Zi if the Plaintiffein 'an Ejeftione firme doth miſtake his Declaration, 
That the:Defendant in ſuch Caſe ſhall have his Coſts of the Plaintiffe, 


by reaſon of his unjuſt vexation. þ 


— — ———_  _— —  - - =_ —  — — CUI nee wy —_ 
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440. 
fo ſeveral men were-joyntly-Indited for ereQting and keeping of 


four ſeveral Inns in Bathe; Itwas moved. that the Inditment was 
inſufficient, becauſe the offence of the one. 'is not the offence of the 0- 
ther, like unto the Caſe tm Dyer 19. Where two joyn in an Action upon 
the Caſe for words , *tis not good;, but they ought for to ſever in their 
AQtions, becauſe the wrong to the one, is no wrong to the other. Y Doa- 
deridge Taftice , One Indidment ' niay cotnipretiend feverat offerices, # 
they be particufarly laid!) and then it'is in Law feveral' Itdiamients>-fr 
Yy may 


3 


346 Bridoes and Nichols's Caſe. 
-may be intended that the Inns were lawfu!l Inns ; for it is not Jaid to be 
ad nocumentim , and therefore not puniſhable; but if they be an anoy- 
ance and inconvenient for the !nhabicants, then the ſame ovght particu. 
larly toappear, otherwiſe it is a thing lawtull to erect an Inn, An Atti- 
onupon the Caſe lyeth againſt an Inn-keeper who denies lodging to a 
Travailer for bis money, if he hath ſpare lodging, becauſe he hath ſub- 
jefted himſelf to keep a common Inn. And in an Action upon the Caſe 
againſt an Inn-keeper, he needeth not to ſhew that he hath a Licence to 
keep the Inn, 

If an Inn-keeper taketh down his Signe , and yet keepeth an Hoſterie, 
an Aftion fipon the Caſe will lie againſt him, if he dodeny lodging un- 
to a Travailer for his money ; burtif hetaketh down his Signe, and 
Sivethover the keeping of an Inn, then he is diſcharged from giving 
lodging. The Inditment in the principal caſe is not good, for want ot 
the words (ad Nocumentmm,) Hanghton and Ley luſtices argreed, Ley, 
If an Inditment be for an Offence which the Court ex 0fficio, ought to 
take notice to be ad Nocymentam, there the Indictment being general, 
ad Nocumentum & contra Coronam & dignitatem, is ſufficient, withour 
ſhewing in what itis ad Nocamentum. But for Inns, it is lawfull for to 
ere them, if it benot ad Nocumentim, &c. and therefore in ſuch In- 
ditments, it ought to be expreſſed that the ereQing of them is ad No- 
camentum, &c. and becauſe in this Caſe there wants the words ad Nocn- 
ment#ms , the Indictment was quaſhed, 7. The Lord North and Prat*s 
Caſe before to this purpoſe. 
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Trin. 21 Iacobi, in the Kings Bench. 
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Hey were Indited for the not repairing of ſuch a Bridg, and the 
Indictment was, debent &- ſolent reparare pontem, &c. It was moved 

that the Indi&tment was inſufficient , becauſe it is not alledged in the In. 
di&ment; that the the Bridg was over a Water, and no needfull that ir 
be amended, Secondly, It did not appear inthe Indi&ment, that at the 
time of the Indi&tment the ſaid:Bridg was ruinous and decayed. Third- 
ly, TheIndi&mient is, that Bridges and N5chols, debent & ſolent repara- 
re pozremn, and itis not fhewed that their charge of repairing of the 
fame is ratione tenare. 21 E. 4. 38, Whereit is laid, That apreſcripti- 
on cannot be , that a common perſon ought to repair a Bridg, unleſs _ 
TTL 3 6 
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be ſaid to be by reaſon of his Tenure ; but it is otherwiſe in caſe of a 
Corporation, For theſe Errors the Indiment was quaſhed by Iudg- 


ment of the Court. 


_— em 


Trin: 21 Facobi, inthe Kings Bench, 


Intratur, Trin. 20. Rot. 1609. 


442. Sir Tuomas Let and Gx1sser's Cale, 


'© Riſſel brought an Aion upon the Caſe againſt Zereinthe Common. 
Pleas,and ſhewed that dis fwit, & adhuc ſcifitus exiſtens of a houſe 
&c. and he did preſcribe that he and all thoſe whoſe Eſtate he hath m 
the ſaid houſe, &c, had uſed to have Common in the waſte of L. and 
that Lee in facobi, made Coniburies in the waſte, q#oram quidem premiſ- 
ſorum. he loſt his Common, The Action was brought 18 acobs, and 
Iudgment given in the Common Pleas for the Plaintiffe there: and there. 
upon a Writ of Error was brought in the Kings Bench, and it was af- 


ſigned for Error, 


Firſt, That { dix ſeiſts) is not good , becauſe it hath not any limi- 
..:ion of time, for it may contain as well forty years as one year : He 
laid the wrong to be 15 Facob;, and doth not ſhew that at that time he 
was ſeiſed, for (di) doth not expreſs any certain time ; and then it 1s 
like unto the caſe of Waſte, where the Grantee of a Reverſion brings an 
Attion of waſte, and doth not ſhew chat he committed waſte to his dif- 
inhereſin , but doth not ſhew when the waſte was done ; for it might be 
that it was done berwixt the Grant and the Attornment,and then he had 
no cauſe to have waſte; or otherwiſe ic might be that the waſte was done 
in the time of the Grantor, and then the Grantee had no cauſe of Aft- 
on; But in ſuch caſe he ought to ha ve ſhewed that he was ſeiſed of the 
Reverſion at the time of the waſte: Cone. 4 E. 4.18. There Treſpaſs 
was brought upon the Statute of KR, 2, and the Writ was, That he did 
enter in asverſa terras & teygmenta , There it was holden that the Writ 
being inſuthcient, the Court ſhould not make it good , becaule ir is too 
general. Inour Caſe it ought to have been, that he was (din) & adbzc 
eſt ſesſitrss, * Et fic ſeiſerins, that the Defendanr'did do the wrong. 

Another Error was attigned becauſe he doth not conclude , qzoram 
quidem premiſſorum pretextu, he loſt his Common ; t ut he faies quorum 
quidem premiſſorum be loſt his Common ; and leaves out the word 
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( pretextn) 
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(pretexrn) which word ought to have been in the Declaration, The 
Acionis brought three years after the wrong done, and he ought to 
have ſhewed, that he 15 7acobi (which was the time of the wrong done) 
fuit ſeiſitus, & din ante fuit ſciſitns is dominico ut de feodo. 
All before the clauſe, quorum quidew', &c. is but collefion ; and 
he ought to have concluded with a cauſe of grievance, viz. quorum 
quidem premiſſorum pretextu, he loſt his Common. 7 H. 7. 3. Thereit 
is aid that this word (pretexrs) is a concluſion that the particular 
wrong doth contain , and doth atfirm that which went+before ; but in 
this caſe the word (prerexrs) is wanting , and a Seilin firſt ought co be 
laid, and then pre textu quorum is good. Vs: Bullen and Sheenes caſe 
before, where the Plaintiffe firſt made him t'tle ro the Common, »;z. 
that he was ſuch a time ſeiſed in Fee, & adhnc ſeiſitns exiſtens , that the 
Defendant did dig clay : Y;. Brown and Greens Caſe in the Common 
Pleas, 40 Eliz, Where a man pleaded a Feoffment and Livery, Virtate 
51s he was ſeiſed in fee, and did not ſhew that he entred, and yer the 
fame.was good, becauſe the YVirture cj was a good concluſion. Ley 
Chief Juſtice, (4:#) doth not denote any time certain ; If in a Caſe it 
had been poſtea, or fic inde ſeiſitms , the Defendant did the wrong, then 
the Declaration had been good; but here is nothing to which ' dizzy may 
have reference: If he had aid, that he being (dis ſez/ſtws) that the De- 
fendant had ſuch a day-done the wrong, it had been good. 

Secondly, Here ought to have been either quorum quidem po—s 
ratione, Or pretexts, he loſt his Common : here the Larine is good, viz. 
quorum. quidem premiſſorum Commoniam perdidit, butit is not good in 
Law. Doaeriage Juſtice, You ought to bave coupled the damage and 
thewrong ; and 1n this cale there wants the coupling , for want of the 
word (pretex:es) forthe word (prerexrs) isthe application of the pre- 
cedent matter : The matter of wrong is the making of the conyburies, 
by reaſon of which he loſt his Common : and the quorum quidem here 
hath not any ſenſe : The Declaration wants matter of form alſo; dis 
fuit ſeijirns & adbuc ſeiſitus exiftens. Might you not have purchaſed 
chis Common after the wrong done by the making of the conyburies? 
for it doth not appear otherwiſe by the Declaration ; for as well as 
(dis) may comprehend forty years, ſo it may but one monerh. IF it 
had been. diz [eifirus & fic ſeiſiris) that he made the conyburies, then 
the Declaration had been well; but as'this caſe is, it is not good. 

Haughton Juſtice, Your Aion ought to have contained your -matter 
* of time, as well as your matter of wrong. (Dis) includes no cer- 
tainty of time; and quorum quidem premiſſorum , &c. is a ſpeech 
without ſenſe. If a man maketh title to have Common pro omnibus 
averiis, andthe word (x) is omitted, it is not'good. 

Ley Chief Juſtice, here 'the wrong and damage. are not knit toge- 
ther by theſe words; and it might be that in this caſe he bad loſt his 
Common 
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Common by ſome other means : For he doth alleadge that he loſt his 
Common ; but how he loſt it, that doth not appear to us. If he had 
ſaid, Virtnre cxjus, Or per quod,or ratione cxjus he had loſt his Common 
then the Declaration had been certain, and had been well enough : But 
here it being incertain, both in the Seifirws, and alſo inthe afleadging 
the damage, The Judgment given in the Court of Common. Pleas for 
theſe Errors was reverſed, 
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Trin. 21 Tacobi, in the Kings Bench. 
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443- Pye and Boxxer's Cale, 


AN Information was in the Common-Pleas by Pye againſt Bexxer,for 

buying of Cartel & ſelling of them again in the ſame Marker, againſt 
the Satute. Which was found- againſt che Defendant ; and the Judg- 
ment was entred Q od fit in miſericordia, whereas it ought to have been 
Caine, being upon an Information ; For it. is a:Contempr, and pu- 
niſhable by Impriſonment. And in this Caſe upon a Writof Error 
brought in the Kings Bench, by the opinion of the whole Court the 
Judgment was reverſed. 


Trin. 21 Jacobi, Intratur Hill.20 Fac. 
Rot. 137- inthe Kings Bercb, 


444, Kirz and Smirtn's Cale. 


Ne Recovered by Erronious Judgment ; and the Defendant did 
promiſe unto the Plaintiffe, That if he would forbear to take forth 
Execution , that at ſuch a day ccertain-he would pay him the tlebt and 
damages. And Action upon the Caſe was brought upon that Promiſe, 
And now it was moved by the Defendants Councel , That there was 
not any Conſideration upon which the Promiſe could be made, - becaute 
the Judgment was an Erronious Judgment. It was adjourned. But I - 
conceive,that becauſe it doth not appear to the Court but that the Judg- 
ment is a good Jadgment, that it is a good Coalideration : Ocherwiſe, 
if the Judgment had been reverſed by a Writ of Error before the Aion 
upon the Caſe brought upon the Promiſe; for there it doch appear ju- 

dicially co the Court, that the Judgment was Erzonious. . 
- 
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Trin.21 Jacobi,in the Kings Bench. 


445, Tortnan and Hoykin's Cale, 


N Action upon the Caſe was brought upon an Aſwmpſit:And the 
A Plaintiff did declare, That in Conſideration of &c. the Defendant - 
1 Martii did promiſe to pay and deliver to the Plaintiffe 20 Quarters of 
Barley the next Seed-time, Upon Non Aſ#mpſ;t pleaded it was found 
for the Plaintiffe. It was moved for the Defendant, That the Plaintiffe 
ought to have ſhewed in his Declaration when the Seed-time was, which 
he hath not done. But it was anſwered, That he needeth not ſo to do, 
becauſe he brings his Aion half a year after the Promiſe, for not pay- 
ment of the ſame at Seed-time, which was betwixt the Promiſe and the 
Aſſumpſit. Dodderidge Juſtice, If I promile to pay you ſo much Corn 
at Harveſt next, If it appeareth that the Harveſt 1s ended before the 
Aion broaght, it is good without ſhewing the time of the Harveſt, 
for it is apparent to the Court that 'the Harveft is paſt: And here the 
ARion heing brought at Mickaelmas, it ſufficiently appears that the 
Harveſt is paſt. And Judgment was given for the laintiffe. 
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Trin. 1 Jacobi, Tutratur Bill x 7 Tacobi, Rot. 6, 
iztcr ard © Foy, ia the K ings Bench. 


446. Keitaway's Calc. 


N an Ejeft;ove Firme brought for the Mannor of Lillingrox upon a 

Leaſe made by Kelfaway to Fey, It was found by a ſpecial Verdi®, 
That 41. Kellaivay ſeiſed of the Mannor of Lillingtoxin Fee, holden in 
Soccage, did deviſe the fame by his Will in writing intheſe words, »;z. 
For the good will I bear unto the name of the Kellawayes, I give all my 
Lands to John Kellaway iz tail, the Remainder to my right Heirs, ſo long 
45 they keep the trne intent and meaning of this my Will. To have to the [aid 
John Kellaway and the heirs of his bay, untill John Kellaway or any of 
hu iſſues goabout to alter and change the intent and meaning of this my Will. 
T hen, and in ſuch caſe it ſhall be lawfull to and for H. Kellaway to enter 
and have the Land in tail with the like limitation, And fo the Lands was 
pur 
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pat in Remainder to five ſeveral perſons, the Remainder to the righe 
heirs of the Deviſor. AZ. Kellaway dyed without iſſue, Zohn Kellaway 
is heir, and entred and demifed the ſame to RK. X. for 500 years, and 
afterwards granted all his eſtate to Hard. Afterwards fohn Kellaway 
did agree by Deed indented with .X. to levy a Fine of the Reverſion 
to. and his heirs. H. Kellaway entred according to the words of the 
Proviſoin the Will, and made the Leaſe to Foy, who brought an Eje- 
ftione Firme againſt Hard, And whether H. Kellaway might lawfully 
enter or no. was the Queſtion. It was objeted, That in the Caſe there 
is not any Forfeiture, becauſe the Fine was without proclamations, and 
ſo it was a Diſcontinuanceonly. The firſt Queſtion is, If the Remainde1 

doth continue : The ſecond is, If it be a Perpetuity, or a Limitation, 
7obn Kellaway is Tenant in tail by Deviſe, untill ſuch time as Zohnu Kel- 
laway or any of his ifſues agree or go about to alter or change the eſtate 
tailmentioned in the Will ; with Proviſo to make Leaſes for 21 years, 
3 lives, or to make Jointures : Then his Will is, That ic ſhall be law- 

full for H.X. to enter and to havethe Land with the ſame limitations. 
Iit be a Perpetuity, then it 1s for the Plaintiffe ; but if it be but a Li- 
mitation, then it is for the Defendant. The Fine was levied wichouc 
proclamations, and H,.X. entreth for the Forfeiture. 

Damport, It is no Perpetuity, but a. Limitation,which is not reſtrained 
by the Law as Perpetuities are, Untill ſuch time as cc, . ſhall diſcontinue 
&e. The Jury find an Agreement by Indenture : The a&t which is al- 
leadged to be the breach, is, {oxc/uſsvit & agreavit, not to levy a Fine 
with proclamations, but to levy a Fine without proclamations, which is 
but a Diſcontinuance. Telverron, If the Fine had been w:th proclama- 
tions, then without doubt he in the Remainder during che life of him 
who levied it had been barred. The Deviſe was, To have to them and 
to the heirs of their bodies, ſo long as they and every of thetr iſſues do 
obſerve, perform, fulfill and keep the true meaning of this my Will 
touching the entailed Lands in form following , and no otherwiſe. And 
therfore I M4. Kella\pay do deviſe unto Fohn Kellaway & theifſue of his 
body the Remainder 2c. | o haveco the laid Fohn Kel/aWay and the iſſue 
of his body, untill he or any of his iſſue ſhall go about to conclude, do, 
or make any a or aQsto alen, ciſcominue, or change the true m2an- 
igs of this my Will. That then my Will is, and Ido give ard bequeath 
th H K intail, And that it ſhall be lawtail for him the ſaid H. X. or 
his iſſue to enter immediately upon ſuch aflent, concluſion, or going a- 
bout to conclude ec. And that H.X. and his iſſue ſhall have ic untill 
he or any of them go about &c. C':9. part, Sundayes Caſe, 128.” where 
it was reſolved, That ng Condition or Limitation, be it by aRt executed, 
or by limitation of an Uſe, or by a Deviſe, can bar Tenant intailto alien 
by a common Recovery, v. C.3. part acc. The Caſe was not reſolved, 
but it was adjourned to another day to be argued, and then the Courc 
to deliver their opiniv-ns in it, \, Tris, 
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N this Caſe George Crook faid, That Land could not belong to Land : 
yetin a Will, ſuch Land which had been enjoyed with other,mighe paſs 
by the words cam pertinacizs. As where eF. hath two houſes adjoyning, 
viz, the Swan and the Red-Lyox; and eA. hath the Swan in his own 
poſſeſſion, and occupieth a Parlour or Hall ( which belongs in truth to 
the Red- Lyon) with the Swan-houſe,and then leaſeth the Red-lyox houſe, 
and then by his Will deviſeth his houſes called the Swan : The rooms 
of the Lyon which 4. occupied with the Swas ſhall paſs by the Deviſe, 
although of right thoſe rooms do belong to the Lyox-houſe. Paſc.36Eliz. 
Ewer and Heydon's Caſe. A man hath a houſe and divers lands in zp. 
and alſo a houſeand lands in D.. And by his Will he deviſeth his houſe 
and all his lands-in z7. & D. therethe houſe which is in D. doth not paſs, 
for his intent and meaning plainly appears that his houſe in D. doth not 
paſs : But if he had deviſed all his lands in #7. and had not ſpoken of 
the houſe, the houſe had paſſed. A Caſe was in the Common-Pleas 
betwixt Hyam and Baker : The Deviſor bad two Farms, and occupied 
parcel of one of the Farms with the other Farm, and deviſed the Farm 
which he had in his poſſeſſion; The part of the other Farm which he 
occupied with it, did paſs with the Farm deviſed. 
Dodaeridge Juſtice, The Deviſe is in the Caſe at Bar : All his Farm 
called Locks to his eldeſt Son, and all his Farm called Byocks to his 
younger Son ; And the Land in queſtion was purchaſed long after that - 
the Deviſor purchaſed Brecks ; but that Land newly purchaſed was 
not expreſly named in the Will, and therefore it ſhall diſcend to the 
heir, viz. the eldeſt Son. Land is not parcel of a houſe, and in ſtrineſs 
of Law cannot appertain to a houſe : Yet Land is appertaining to the 
Office of the Fleer and the Rolls; but that is to the Office, which is in 
another nature then the Land is. For the Land newly purchaſed, ( the 
Jury did not find the ſame to be uſually occupied with Brocks ) it ſhall 
not paſs with Brocks, although it be occupied together with Brocks. | 
I do occupie ſeveral Farms together, and then L deviſe one of the Farms 
called D. and all the lands to the ſame belonging ; the other Farms f 
ſhall not paſs with it, although they be occupied all rogether. Haughtos 
Juſtice, What time will make lands to belong unto a houſe ? All the me 
ts 
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ſits of the hands uſed with the houſe for a ſmall time will ſerverthe rurn- 
Ley Chief Juſtice, There are two manner of Sepagings ; One belong. 
ing in courſe of Right, and another belonging in caſe of Occupation. 
To the firſt belonging there ought to be Preſcription, viz. time out of 
mind : Bur in our Caſe, Belonging doth borrow ſome ſenſe from 
occupying for a year, ora time; And then another year to occupie it 
will not make it belonging in the later ſenſe. In ſtriftne(s of Law, Land 
cannot be ſaid to belong to a houſe, or land ; but in vulgar reputation it 
may be ſaid belonging : And in ſuch caſein caſe of grant, the Land will 
not paſs as appertaining to Land, C. 4. parr. Terringham*s Caſe. Bur in 
our Caſe, it is in caſe. of a Will. Uſuaily occupied, is not to-be meant 
time out of mind. Here other lands were belonging to Brocks; and ſo 
the words of the Will are ſatisfied. But it might have been a Queſtion, 
if there had been no other lands belcnging to it. Doaderidge Juſtice, If 
the Deviſor had turned all the profits thereof to Brocks, then it had 
paſſed by the Will. Ley Chief Juſtice, This occupying of it promiſcu- 
oufly doth make it belong to neither. 

At another day, Ley Chief Juſtice ſaid, Here is nothing which makes 
it appear to us that this Land doth belong to Brocks : For the Jury find 
not that it was occupied either with Brocks or Locks ; and fo this Land 
belongs to neither of them. Dodderidge, There is not any Queſtion in 
the Caſe: It is not found that it doth belong ; And then we muſt not 
judge it belonging. The aq of this Queſtion ariſeth out of the 
matter of fat; and it ought to be found at the leaſt, that'itis apper- 
raining in Reputation. Hawghton, The Jury find that Knight was ſeiſed 
of Brocks and of lands belonging to it, And that he was ſeiſed of Locks 
and of lands belonging to thar, And laſtly they find that he was ſeifed 
of this Land in queſtion, but they do not tind that it was any wayes be- 
longing to Brecks or Locks. It was adjudged for the Plaintiff, and that 
the Land did not paſs by the Deviſe, but that it did diſcend to the heir, 
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448. SELY againſt FravLe and, FARTHING: 


N.an-Ejedtione Firme the Verdi was/found for the: Defendant. Three 

of the Jurors had Sweet-meats:in their-pockets;; 7and'thoſe three were 

for the Plaintiffe, untill they were ſearched and the Sweet-meats found? 

with them, and then they did agree with the other nine, and gave their 

Verdi& for the Defendant, Harghten Juſtice, It doth not _ that 
| Zz 
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theſe Sweet-meats were provided for them by the Plaintiffe or Defen- 
dant; and it doth not appear that the ſaid three Jurors did eat of the 
Sweet-neats before the Verdi given : And fo I conceive there is not 
any cauſe to make void the Verdidt given ; bur the ſaid three Jurors are 
fineable. Dodderidge Juſtice, Whether they eat or not,they are fincable 
for the having of the Sweet-meats with them, for it is a-very great miſ- 
demeanour. And now we cannot tell which of the Jurors the three were; 
and becauſe it was not moved before the Jurors departed from the Bar, 
it is now to0 late to examine the Jurors, for we do not know for which 
three to ſend for. The nine drew the three which had the Sweet-meats 
to their opinions, and therefore there is no cauſe to ſtay Judgment : 
But if the chree Jurors had drawn the nine other to them, then there 
had been ſufficient cauſe to have ſtayed the Judgment ; but as this caſe is 
there is no cauſe. And therefore per ('#riam Judgment was given for 
the Defendant according to the Verdid. 
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N Ote, It was vouched by George Crook , and ſo was alſo the opinion 
of the whole Court, That by way of Agreement Tythes may paſs 
for years without Deed, but not by way of Leaſe without a Deed. Burt 
a Leaſe for one year may be of Tythes without Deed. 
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He Plaintiffe recovered in Debt in the Kings Bench, and a Capi« 

ad Satisfaciendum was awarded ; and hs Hy upon the award- 
ingot the (apias the Defendant dyed. Qzere if in ſuch caſe an Action 
of Debt lieth againſt the ſpecial Bail. ( The Executors having nothing, 
a Scire: facias doth not lie againſt the Bail.) And in the Common-Pleas 
in that caſe the Court was divided, two. Judges being againſt ghe other 
wee Judges, Ideo quare. 
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451. LzonarDs Cale, 


[N a Scire facias to have Execution of a Recognizance, the Cafe was, 

That a ſpecial S»pplicavit for the Peace was directed out of the Chan- 
cery to'eA. and B, Juſtices of the Peace, and to the Sheriffe of the 
County of ce. to take a Recognizance of- L. A. & XN, for the Peace 
and good behaviour ; and the Commiſſion was to A.B. and the Sheriff, 
& cnilibet eorum. The Supplicavit was delivered to the two TIuſtices, 
who took a Recognizance from L. but A. & N. could not be found : 
The Sheriffe was afterwards out of his Office, becauſe his year of She- 
riffwick expired, The new Sheriffe made a Retorn, That Ax. & N. xox 
ſunt invent in balliva mea ; And alſo Retorned, That A. & B. had taken 
a Recognizance of L, as appeareth per quandam ſchedulam huic annex. 
3n hec verba &c. This Caſe was argued, and 21 H.7. 20.& 21.youched, 
That if the Writ be firſt delivered to the Sheriffe, then he only is for to 
execute the Writ, and retorn the Supplicavit : But if it be firſt delivered 
to the Tuſtices, then they ought to execute it and retorn it, 9 E. 4. 31. 
A Supplicavit is a Tudicial Writ, and cannot be executed by a Deputy ; 
but a Miniſterial Writ may be executed by a Deputy. In this caſe the 
ſuceeeding Sheriffe did retorn the Writ, and it was not directed unto 
him : And the ſame being delivered to the Chancellor, wherher the ſame 
ſhould be a Record or not was the Queſtion. 4 H.7. 17. Debt was 
brought upon an Obligation ; The Kings Serjeant prayed the Bond tor 
the King, becauſe that the Plaintiffe was a perſon Outlawed. 

Bryan Iuſtice, You ought to bring a Writ of Detinue to recover the 
Bond, which is a legal courſe for the King: And fo in this cafe here is 
no Record for the King, becauſe the Recognizance comes not in by a 
legal courſe, iz, a lawful Retorn; for it was retorned by the new 
Sheriffe, and alſo by him who did not execute the Commiſiton. Heath 
ſaid cleerly, There was no Record for the King , and vouched 21 H.7. 
20,21. Note the whole Caſe there. 1. Where it is ſaid, /» caſ# ſuperi- 
ors ipſe Fuſticiarius qui primo iliud breve ae Supplicavit recepit, tota exe” 
cutioze ejuſdem Brevis tantummodso tenernr, CF reliqui ſociorem [uorun 
rangent.diftum Breve exonerentur, & fuſticiarims hanc recipiens nomine 
ſuv proprio illud retornabit. And in our Cafe it was directed to the She- 
rife and Juſtices ; and being delivered to the Tuſtices, the Sheriffe had 


not to do to make Certificate of ir, and in this caſe he is but as a private 
4 man. 
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man. This ſuit is a Scire facias to have Execution upon the ſaid Recog- 
nizance. A Dedimmu poteſtatemis directed to two, and one of them doth 
execute it ; the other cannot certifie it, for the Execution of it ought to 
be upon his own knowledge. A Record taken by one cannot be certi- 
fied by another ; for if it be, it is not any Record upon which a Scire- 
facias can be awarded, In our Caſe, the Juſtices made the Record, and 
the Sherifre did certifie it. 

Ley Chief Juſtice, When the Recognizance is put to writing,or Notes 
of Remembrance taken of the Recognizance before the Commillioners, 
its immediately a Record. One takes Notes of a Recognizance, -and 
dyeth . He to whoſe hands theNotes come may certifie the ſame; for 
it is a perfect Record by the taking of the Notes of Remembrance : But 
that is to be underſtood whenno Writ is directed to Commillioners, but 
whea a Juſtice takes is. In our Caſe the Sheriffe may retorn the. Writ 
ex officio, and allo retorn, That execuris iſtins brevis patet in quagam 
{chedula anuexa. And it doth not appear but that the now Sheriffe was 
atthe Execution of this Commiſſion : But admit that he was not, yet 
now the Writ being retorned into the Chancery, your pleading and 
taking iſſue upon another matter hath made it a good Record : And 
therefore I hold that the Judgment ought to be given for the King ac- 
cording to the Verdict. Havghton Juſtice, Judgment cannot be for 
King : If the Record doth not come duly into the Chancery according 
to courſe of Law,it is not any Record upon which there can be any Prc- 
cution, If a Judge take a Fine. and dyeth before it be certified, a Certi- 
orari ought to be direRted to the Executors of the Judge, v. 2-H, 7.10. 
but the Certiorari ought not to be ta a ſtranger. It two Iuſtices of 
Peace have Commiſſion to take a Recognizance, and one of them taketh 
it and dyeth, the Certiorari muſt be to his Executors, and not to the 
other Iuſtice. Inthis Caſe the Record came into the Chancery by un- 
due courſe ; The Commiſſion was ſeveral, Cxiliber eorxm ; and thoſe 
who took upon them the Execution thereof are now made Officers by 
the expreſs words of the Writ; and it is not ſo here retorned,and there- 
fore Iudgment ought to be againſt the King. A Dedinmus poteſtatem is 
directed to four to take a Fine of Lands in ſeveral Counties : Two of 
chem take it in one Coynty,and they certifie it, and the two other take it 
in anocher County, and they certiftie it : None of the Certificates 
are good. 

Dodgderidge luſtice, Tudgment ought to be againſt the King. There 
are two —_ in the Caſe, 1. Whether the Sheriffe, as this Caſe 
is, may onely make the Retorn. 2. Admitting that he cannot, but the 
ſame being retorned, and the Chancery accepting of it, and ſending ir 
to this Court, whether we can damn the Record. 1. This is a ſpecta| 
Recognizance upon the grievance of the party ; and by the Kings Com.. 
miſſion they are made eſpecial Indges in this cafe : And when the panty 
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who lnes delivers the fame to the two Juſtices, the Sheriffcannot enter. 
meddie therewith z for then the Juſtices ought to retorn the Recogni« 
zance by vertue of that Commiſſion, 21 H. 7.20, 21. thete the Cale is 
direct in the point , That they to whom the Writ is firſt delivered, they 
only are to execute it, and retorn it; for they only have power by vertue 
of the ſpecial Committion, The Writ was againſt three, and two of 
them are not to be found, The Sheriff cannot retorn Nox. {uxt mUenthy 
for the two by force of this Commiſſion : and he is not to make his 
Retorn as a Miniſter or Othcer tothe other, becauſe the Writ is Judicial. 
If a Challenge be to the Sheriff and Coroners, and proceſs is direted to 
Eſliors; they are to execute the procels as particular Officers, by vertue 
of the Writ , and theygreto retorn the ſame, and not the Sheriff, be- 
cauſe their authority 1s + vertue of a ſpecial Writ. To the 2. point 
it hath been ſaid, That the Record is in the Chancery , and the partie 
hath pleaded to it to iſſne, and it is now ſent into this Court, and now 
faule is found with it, but not before, 

Though all this beſo, yet we cannot accept of it here, if it have 
not dne- proceedings : IF proceſs be diretted to the Coronors for Chal- 
lenge to the Sheriff, and then a new Sheriff is made, againſt whom there 
is no cauſe of challenge, yer the Coronors muſt execure and finiſh the 
proceſs, and not the new Sheriff; For the Law will not endure that Of- 
thcers do make a mingling of their Ofhces, 73.12 E. 4 & 10E. ;. 
By Hill and Heyle. For Trials out of the Chancery : the Chancery and 
Kings Bench are but as one Court, and if the Record come notin due- 
ly as it ſhould , rhe Court was never well feifed of the Record, Ley 
Chief Juſtice, The coming of the Writ to the hands of oneor two of 
the Commitlioners , ſhall not ſtay the Commiſſion, but the receipt of 
the one of them, is the receit of them all having notice of it ; and the 
others may joyn with him ro whom the Commullton is delivered: So ir 
isin all caſes,every one of the Commiſſioners are intereſſed therein upon 
notice, and not he only to whom the Commiſſion is delivered. - If one 
Juſtice of peace taketh a Recognizance, and dierh before it be certified, 
the Certiorari ſhall be direRed to the other Juſtice to certifhe it, if ir 
come to his hands, and he may retorn the Recognizance, and it fhall 
not be dire&ted to the Executors of the Iuſtice , who have not the Re- 
cognizance z for the Cerriorars is but the hand for the Eourt to receive 
ir, for otherwiſe the King might loſe the benefit of the Recognizanee : 
And inour {aſe the Sheriff by a ſpecial {ommiiſi9n hath Authority ro 
take the Recognizance, and to retorn it upon Record. One may do 
part of the Othice,"as to make and take the Recognizance, and the other 
may retorn it; but one cannot execute a thing in part, and another in 
another part ; thetaking of the Recognizance by the two Tultices,doth 
exchude the Sheriff from medling with the taking or making of it, but 


« doth not hinder him but that he inay retorn ic well enough ; an4 the 
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Writ or Commiſſion is general , Vicecomits , which may extend as 

well to the new Sheriff as to the old Sheriff The Caſe was adjourned: 

for by two Iudges, the S»pplicavir and Recognizance were not well re- 

ns by the new Sheriff; but Ley Chief Juſtice was againſt them, 
HEYE. 
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He Caſe was, Harvey, inconſideration that Brows might go at 
Ts , who was arreſted at the: ſuit of Randal, gave his word that 
Brown (hould pay the money at ſuch a day cercain.z- and for non-pay- 
ment of the money, Randal brought his Action againſt Harvey, and be- 
ing at iſſue upon the promiſe, it was found for the Plaintiff. 

Telverton moved in arreſt of Indgment, that the arreſt of Brows 
was not warrantable by Law; and that being the conſideration, the Pro- 
miſe was void : and he ſaid , A man cannot make another his Attorney 
to arreſt another man without Deed , neither can the Sheriff give War- 
rant to his Baylie to arreſt another without a Deed ſealed. And in the 
principal caſe, Randal gave one a V Varrant to T, beingan Attorney, 
to demand, receive, and recover money from Brown ;z but it did not ap- 
pear by the Declaration, that the VVarrant was by Deed in writing: 
George Crook ſaid thatit was no Exception ; For , be the Arreſt lawfull 
or unlawfull, yet he ſaid the conſideration was good. 

Ranaal gave to his Attornie Authority to receive, demand, and re- 
cover , thereby he gave him Authority to arreſt Browz, becauſe the ar- 
reſt is incident to the. Recoverie. 2 R. 2, Grants, One grants to an- 
other , all the Fiſh in his Pond, he may fiſh with Nets : Forwhen he 
giveth the principal, the incidents do follow. V Vhen Brows had yield- 
ded himſelf co be lawfully arreſted ; and then Harvey, in bows? cur 
on thatBrows might go at liberty,made the promiſe,the ſame was good: 
The Declaration was , That Randal gave Authority to T. being an At- 
torney, to receive, Celiver, and recover the Debt, by force of which Let- 
ter of Attorney T. did arreſt Brown; and ſo in the Declaration it is 
ſhewed chat the Warrant was a Letter of Attorney, Telverton, 34 H.6. 
In Debt upon a Recoverie in the5 Porrs: If a man will declare and 
ſer forth a thing in particular, if he faileth in any thing, it overthroweth 
his Action; Butif a man alledge generally a Recoverie in the 5 Ports, 
then the ſame is good enough, 1 agree the Caſe of 9 F, 4. Where a 


man 
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man gives leave to another to lay Pipes of Lead through his Lands, that 
he may dig the ground to lay them there, becauſe it is incident to it. 
And I agree the Caſe of 2 KR. 2. for there the one thing cannot be 
done without the other, viz. the Fiſh cannot be taken without Nets: 
but in this Caſe, the partie might have come by his money by Onutlewric. 
and ſothere needed no arreſting of the partie, : 

Ley Chief Juſtice, If he had declared debito modo arreſtarus,it had been 
generally good, and it muſt be intended that the Arreſt was by vertue of 
a Letter of Attorney : For he alledges that he gave him Authority to re- 
cover ; and then he ſhall have and uſe the means to —_— —_— 
the partie, or to outlaw him. Hamghton Juſtice , Things incident- and 
acceſſary may be comprehended in the principal, as to dig for ro mend 
the Pipe 9 E. 4.Becauſe he rants him leave to lay them in the ground; 
and ſo he may dig, and juſtifie the ſame for the amending of the pipes. 
If A. Licence B. to hunt in his Park, and to kill a Deer, yet B. cannor 
carry away the Deer, for that is not incident to the thing granted. Jr 
this caſe the Declaration is not good, for he ought to ſer forth that the 
VVarrant was by Deed inwriting ; and yet one may plead a Judgment 
generally , 40d debits modo he recovered , and the ſame is good ; but 
hete in this caſe he ought to ſer forth and ſhew the VVarrant and Au- 
thority by which he was arreſted ; bur not- ſo in the caſe of pleading 
of a Judgment, becauſe there it doth refer to matter of Record, Dod- 
deridge Juſtice , The promiſe was to free him from thearreft, and if the- 
arreſt was unlawfull, then there was no conſideration, and ſo by con+ 
ſequent the promiſe was void : It ought to be ſhewed that Brown was 
lawfully arreſt; and if the arreſt had been only matter of inducement; 
and no cauſe ofthe Action, then it had been ſufficient to bave ſaid debits 
modo arreſtarus., butin this caſe the arreſt ir ſelf is material ; and the 
Plaintiff hath ſhewed that the arreſt was '(per debirum legis Curſum) by 
vertue of a VVarrantof Attorney , and it. doth not appear butthat ie: 
was a Letter of Attorney to deliver Seiſin: and fo becauſe the Plain- 
tiff hath not ſhewed the arreſt to be lawfull, there was no good con-- 
fideration whereupon to ground the promiſe, and ſo no cauſe of 
Action. 

Telverton took another Exception, viz. That the Plaintiff doth not 
ſhew that the arreſt was per breve Kegrs, or how it was. Chamberlain 
Juſtice, If the partie had broughtan AQtion. of falle Impriſpnment, this 
Plea had not been good, and in this caſe there appeareth to be no good 
conſideration, for it doth not appear that itwas a lawfull arreſt, for no 
time is ſhewed; nor no place, nor how.it was dane.;. Ley, The Jury have 
found it to be debito modo, and inthis caſe the arreſt is not in queſtion , 
by matter of Plea , but by Declaration, and the finding of the Jury, 
hath-madethe fameto be good; . Doddeyidge Juſtice, If <..be 'indebr- 
ed to B, Z may have either an Action upop the Caſe, -ot an Aion E 
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Debt for the money ; butin an Aion of Debt, unleſs it be in Zondoy 
by the Cuſtome, {enceſſit ſolvereis no good Plea : But in an Attion: up. 
'on the Caſe, the Plainiitf may declare , That whereas A. was indebted 
to him ina certain ſum of money , that Conceſſit (olvere, and there he 
needeth not to ſhew how he became indebted unto him , as he ought to 
doin an Action of Debt. 

Chamberlain Juſtice, If a man de arreſted upon a voidarreſt, and an- 
other in conſideration of ſetting him at liberty doth promiſe to pay the 
Debt, there it is a thing Collateral , and an Attion will lie : But if the 
arreſt cometh in-queſtion, then in chat Caſe the Action will not lie, but 
he,may avoid it by ſpecial pleading; for the arreſt being unlawfull, there 
is no conſideration whereuponto ground the promiſe, Telverton, If the 
Plaintiff had ſaid in the Declaration, That in conſideration that he 
would forbear his Debc , that he would pay, &c. there for not pay- 
ment, the Ation would have been maintiinable : but in this caſe, the 
conſideration is the fetting him at Liberry ; and fot is Collateral; At 
another day , Zey Chief Juſtice , If I arreſt a man generally; and the 
party promiſe for the diſcharge of thearreſt, to give 20/. it is no. good 
conſideration, if I do not ſhew that he had cauſe to arreſt him ; For if 
the arreſt be upon anill ground, the conſideration is not good. Hawgh- 
ton Juſtice, To make it a lawfull arreſt, the partie oughit to ſhew the 
Procels, the Letter of Attorney, and the proceedings; and an agreement 
afterwards made, will not make the arreſt good. Legirzyo & debito mo- 
do arreſtatus is too general; for he ought to ſhew how hE became indebt- 
£d to him; For if I be boundento make unto L SY: a lawfull aſſurance 
or conveyance of ſuch Lands, it is too general for me to ſay that Ihave 
made him a lawfull aſſurance ; but T ought to ſhew what'manner of 
aſlurance itis , that the Court may judge whether it be a lawfull and 
good aſſurance ornot. In Mich. Term followinging 21 7acobs, It was 
adjudged, That Judgment ſhould be arreſted. 
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453 SEIGNIOR and Wo LNMER's Cale. 


] N an AQtion apon the Gaſeupon an Aſſumpſic, the Declaration was 
general, that che Detendang Adumpbrio the Plaintiff; and the Jury 
ound 
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found that the promiſe was made to T.N.who Seignior thePlaintif ſent and 
appointed ad componendim & agreandum the Debt of Wolmer the De- 
fendant. It was argued , That che promiſe made to the Servant , was a 
promiſe to the Maſter, Y;. : E. 4. Where the fale of the Servant is the 
ſale of the Maſter. 8 H. 5. in tre/pas, The Defendant ſaid that the Prior 
of &c. was ſeiſed, &c. and rhat ſuch a one his Steward made a Demiſe 
unto him ; there it was ruled that he ought to have pleaded that the 
Prior did demiſe, Y. 27 H. 8. Forden and Tatams Caſe, which is expreſs 
in the point: 7orden broughtan Action upon the Caſe againſt Tatam, 
and declared that he did aſſumeto him (as the words of the book are.) 
The Evidence was, That Tata came in the abſence of Jorden the huC- 
band, and aſſumed to the wife of order, (and our Caſe is a ſtronger 
Caſe then that , for there the busband gave no authority to the wife to 
takeſuch Aſſumpſit; but in our Cale he did authorize 7, N,) and it was 
adjudged that the agreement of the husband afterwards , made the Af. 
ſumplit to be good to the husband : Butin our C aſe, 7, N. had autho- 
rity to take the Aſſumplic, viz. Seignior ſent I. N. ad componendum & 
agreandumn the Debt : and Wolmer aſſumed to pay the money, &c. and 
1, N; gave notice thereof to Seigaior, and he agreed unto. 

Doaderidge Juſtice, An Aſſumpſir to the Servant for the Maſter , is 
00d tothe Maſter : and an Aſſumpſic by the appointment of the Ma- 
ſter of the Servant, ſhall bind the Maſter, and is his Aſſumpſit. 27 Ap. 
If my Baily of my Mannor buy cattel to ſtock my onus , | ſhall be 
chargeable in an Action of Debt: and if my Baily ſell corn or cattel, I 
ſhall have an Action-of Debt for the money ; For whatſoever comes 
within the compaſs of the ſervants ſervice , I ſhall be chargeable with, 
and likewiſe ſhall have advantage of the ſame, If a Servant ſelleth a 
horſe with Warranty, it is theſale and contra of the Maſter, bur it is 
the Warranty of the Servant. unleſs the Maſter giveth him authority to 
warrantit, tor a Warranty 18 void which is not made and annexed to 
the contract ; bur there itis the Warranty of the Servant, and the Con- 
trat of the Maſter : But if the Maſter do agree unto it after , it ſhall 
be ſaid that he did agree to it ab initio, As where a Servant doth a dif- 
ſeiſin to the uſe of his Maſter, the Maſter not knowing of it, and then 
the Servant makes a Leaſe for years, and then the Maſter agrees , the 
Maſter ſhall not avoid the Leaſe for years ; for now he is in by reaſon 
of his agreement ab inirio. When the Servant promiſeth for the Ma- 

\ ter, that the Maſter ſhall forbear to ſue, &. and ſhall by ſuch a day de- 
liver to the Detendant the Obligation, &c. and the Detendant promi- 
ſeth to pay- the money at ſuch a day ; and the Maſter having notice 
thereof agreeth to it, it is now the promiſe of the Maſter ab 5xirzo, tor it is 
included in his authority that he ſhould agree, compound, &c. and he 
hath power to make a promiſe, Judgment in the principal Caſe was gt- 
ven for the Plaintiff, . 

Aaa Trin: 


Gleede and Wallis (aſe, 


Trin. 21 Jacobi, inthe Kings Bench. 
Iatratur , Paſch. 18. Rot. 139. 


AS 4+ Greepr. and Warrts Cale. 


Writ of Error was brought to Reverſe a po__—_ given in the 
A Court of Northampton in an Action upon the Caſe,upon a Promiſe: 
The Error which was aſſigned was , becauſe that it appeareth that the 
ARion was brought before the Plaintiff had made requeſt. The Caſe 
was, a Contra was made betwixt g 


leede and Wallis, and Walls was to 
pay to Gleede 101. when Gleede ſhould require him, Gleede brought an 


AXQion in the ſaid Court 1 Martz, 16 facobs; and the Requeſt is laid to 
be 7 Xartii 16 Jacobi following.Where a ContraRt is made, and no time 
is expreſſed for payment of the money, If the partie bring his Aion be- 
fore he make his requeſt ,' he ſhall not have damages ; bur if he maketh 
an aRual requeſt, and the Defendant dothnot pay the money, there he 
ſhall recover damages beſides the dutie : Here the Afion was brought 
before the requeſt made, and ſo no damage tothe Plaintiff; and the 
Judgment was, that the Plaintiff recuperer damna prediFt, viz. the dama. 
ves laid inthe Declaration. Dodderiage Juſtice, The Judgment ought 
to be Confideratum eſt quod Gleede recuperet damna que ſuſtienit , and 
net damn predift, which are mentioned inthe Declaration, and then a 


Writ is awarded to enquire of the damages que /#inwir, The Judgment 
was reverſed per Cnriam: 


———————_— —_—_—— _ _ I 


Mich, 1 Caroli, in the Kings Bench. 
Rot.. 189, 


4555 Tarron and -Hops xin's Caſe. 


1 an Ejettione firme upon: a ſpecial Verdi it was found , That one 


* Mole was ſeiſed of divers-Lands in Fee , holden in Socage; and ha- 
ving ifſue four daughters, viz. «,B,C, & D. A.had iſſue V. and died: 


And afterwards ſoyle deviſed the faid Lands unto his wife for life; and 
akcer her deceaſe, then the ſame equally to be divided amongſt his daugt>- 
ers: 
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rers or their heirs : AZoyle died, and afterwards his wife died ; and 
Hedsksns inthe right of B,C,c D. three of the daughters, did enter 
upon the Lands ; N. the daughter of 4. married F. who entred and 
leaſed the Lands to the Plaintiff 7ay/or. Whitfeld for the Plaintiff, The 
only point is, Whether N. the daughter of ec. one of the (liſters ſhall 
_—_ t oo_ part of the lands or not, by reaſon of the word (0+) in 
the Will. 

It is apparent in eur books, C. 10. part 76,the Chancellor of Oxfords 
Caſe. C. 3. part, Butler and Bakers Caſe, That Wills ſhall be conſtru- 
ed and taken to be according to the intent of the Deviſor : And there- 
fore Br. Deviſe 39. A deviſe to one to ell, to give, or do with at his 
will and pleaſure, is a Fee-ſimple. Andinour Caſe if 2. ſhall not 
rake a fourth part, the word (heirs) ſhould be of no effeR. C. 1. pare 
in Shellies Caſe, All the words in a Deed ſhall take effe&t , without re- 
jeQing any of them; and if it beſo in a Deed , 4 fortiors in a Will, 
which is moſt commonly made by a fick man who bath not Councel! 
with him to inform or dire& him. In this Caſe the three ſiſters who 
were living atthe time of theDeviſe, took preſently by way of rcemain- 
der ; and the word (heirs) was added only to ſhew the intent of the 
Deviſor, Thar if any of the three ſiſters had died before his wife, that 
then her heir ſhould take by diſcent, becauſe her mother had taken by 
purchaſe. And by reaſon of the word (heirs) the heir of A. ſhall cake 
by purchaſe; and the disjun&ive word (or) ſhall be taken for (and) as 
in Malories Caſe, C. 5. part. A reſervation of a Rent toan Abbot or 


| his Succeſſors ; there the word (or) ſhall be taken for (avd) reddends 
ſingula ſingulis. Trin. 7. Jacobs, inthe Common Pleas, e-Lrno/d was 


bound in a Bond upon Condition, that he ſuffer his wife to deviſe Lands 
of the value of 40o/. to her ſon or her daughter ; and ſhe deviſed the 
Lands to her ſon and her daughter: And it was reſolved that it was a 
good performance of the Condition. And there the word (or) was 
taken foF (and) : And there Juſtice #/arb#7r0x put this Caſe , If I do 
deviſe all my goods in Dale or Sale, it ſhall be a Deviſe of all » goods 
in both places; and (or) ſhall be taken for (and. ) Inthis Caſe the word 
(heirs was not added of neceſſity for the heir of any of the liſters tg 
take by purchaſe ; but only to make the heir of A. to take part of the 
Lands. + The Court was of opinion that it was ſtronger for the Plaintiff 
to have it (or) in the disjunRive ; For they ſaid that if it were (and) 

then it would pive the three ſiſters the Fee, and not givethe heir of 4. 

a fourth part; but being (or) there is more colour that ſhe ſhall 

take a fourth part by force of the Deviſe. It was adjourned. 
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Trin: 2 Caroli, Rot 912. inthe Kings Bench, 


456, AvnFIgELD and ASHFIELD's Cale, 


He Caſe was, An Enfant Copyholder made a Leaſe for years by 
word, not warranted by the Cuſtome, rendring Rent; The Enfant 
at his full age was admitted to the Copyhold , and afterwards accepted 
of the Rent : The queſtion was, Whether this Leaſe, and the acception 
of the Rent ſhould bind , or conclude the Enfant. Crawley Serjeant 
argued, That it was a void Leaſe, and that the acception ſhould not bar 
him. Itis a ground in Law, Thatan Enfantcan do no Acby bare con- 
tra&t by word, or by writing can do any A which is a wrong either to 
himſelf or unto another perſon, or to his prejudice. In this Caſe, if 
the Leaſe ſhould be effeftual, it werea wrong unto a ſtranger, viz. the 
Lord, and a prejudice unto himſelf, to make a forfeiture of the Inhe- 
ritance. If an Enfant commandeth 4. to enter into the land of 7, S. 
and afterwards the Enfant entreth upon A. A is the Diſleiſor and Te- 
nant, and the Enfant gaineth nothing. -So if ecL. entreth to the uſe of 
the Enfant, and the Enfant afterwards agreeth to it, in this Caſe here is 
but a bare contract ; and an agreement will not make an Enfant a Diſ- 
ſeiſor : No more ſhall he be bound by a bare Deed, or matter in wri- 
ting without Livery.26 H, $. 2.An Enfant granteth an Advowſon,and 
at full age confirmeth ir,all is void. By.Relea/es 49. Two Joynt-Tenants, 
one being an Enfant releaſeth to his Gompanion, it is a void Releaſe, 
18 E. 4.2, An Enfant makes a Leaſe without reſerving Rent, or makes 
a Deed of grant of goods, yet be ſhall maintain Treſpaſs; nay though 
he deliver the goods, or Leaſe with his own hand, the ſame will not ex- 
cuſe the Treſpaſs, nor will it perfe&t the Leaſe, or make the grant of the 
zoods good, If the Contra have but a mixture of prejudice to the 
Enfant, it ſhall be void. « 7ecebs inthe Kings Bench , Bendloes and Ho- 
lydzies Caſe, An Obligation made by an. Enfant with a Condition to 
pay ſo much for his apparel ; becaufe the Bond was with a penaltie, ir 
was adjudged void. If Tenantat Will make a Leaſe for years, he was 
a Diſſeiſor at the Common Law, before the Statute of Feſt. 2. cap. 25: 
12 E,4 12; Tenant at Will makes a Leaſe for years. 10 E. 4. 18. 3 E, 
4.17. Butif anEnfantbe Tenant at will, and he maketh a Leaſe, he is 
no Diſſeifor. In our Caſe, if he had made Livery, then I confefs it had 
been a defeiſible forfeiture, and he mignt. have been remitted by his 
entrie upon the Lord, Farrey for the Plaintiff , The Leaſe is not = 
ut 


Aſhfield and Appel d's Caſe. 365 


but voidable. 7 £.4. 6. Brian, 1$ E.4. 2.9 H.6.5. An Enfant makes a 
Leaſe for years, and at full age accepts of the Rent , the Leaſe is good, 
becauſe the Law faith that he hath a recompence, Cow. 54. A Leaſe 
for years, the remainder for years rendring Rent by an Enfant, and af. 
terwards at his full age heaccepts the Rent of the particular Tenant, it 
is a good comfirmation of the eſtate of hima in the remainder. Lire. 
547. 1f he at full age confirm, it is good; which could not be if the Leaſe 
were void : and yet in that Caſe it doth not appear that there was any 
Rent reſerved : The Enfant being a Copyholder makes no difference 
in the Caſe, And in Marrels Caſe, C. 4. part, It is ſaid, Thar if 2 
Copyholder make a Leaſe no: warrantable by the Cuſtome , it is a for- 
feiture, which proves it is a good Leaſe, otherwiſe it could not be a for- 
feiture. Hill, 37 Eliz. in the Kings Bench, Rer. 99. Eaſt and Har- 
dings Cale. A Copyholder makes a Leaſe for three years by word, to 
begin at Aichaelmas next enſuing; itis a forfeiture of the Copyhold, 
and a good leaſe betwixt the parties. 

Hill: 18 7acobi, Haddon and eArrowſmiths Caſe One licenſed his Co- 
pyholderfor life, to make a Leaſe for 20. if he ſhould fo long live ; and 
he made a leaſe for 20 years, and left out the words (if he ſhould fo 
long live) yet becauſe he was a Copyholder for life, and fo the leaſe did 
determine by his death}, and ſo he did no more then by Law he might 
do, it was adjudged a good Leaſe, and no forfeiture; otherwiſe if he had 
been a Copyholder in Fee. All: Conditions in Fac ſhall bind an Enfant, 
but not Conditions in Law, C. 8. part 44. Whittinghams Caſe, An En. 
fant, Tenant for life or years, makes a Feoffment in Fee, it is no forfc'- 
ture;, Forif the Leſſor entreth, the Enfant may enter upon him again; 
per it is a good Feoffment, but he ſhall avoid it by Enfancy; bur if it be 

y matter of Record, then itis otherwiſe : Forif an Enfant be Leſſee 
for life, and levieth a Fine, it isa forfeiture; and in that caſe if the Leſ- 
ſor enter for the forfeiture, the Enfant ſhall not enter again, The ſame 
Law if an Enfantcommitteth Waſte which is againſt a Statute, it is a 
forfeiture ; and if the Leſſor recovereth the Mace waſted , rhe Enfant 
Fon not enter again, 9 H. 7, 24. A wouian an Enfant, who hath righr 

oenter into lands, taketh a husband, and a difcent is: caſt, *yer ſhe 
ſhall avoid the diſcent after the death of her husband. 

The Court ſaid, That if in the Caſe at Barr the Enfant had been Te- 
nant in Fee at the Common Law, and made a leaſe withour Deed , and 
had accepted the Rent at his full age, that the ſame had been good, for 
that there he had a recompence ; but being a Copyholder it is a queſti- 
on. ?oyes Juſtice, It was adjudged in the Common Pleas in Peters 
Caſe, That if a Copyholder without licence maketh a Leate not war- 
ranted by the Cuſtome , That ſuch Leſſee ſhould maintain an Ejett:o2 
firme, T he Councel againſt the Enfantin the Caſe ac. Barr lard , Tha: 


the 


366 George Buſher aghinſt Murray, cc. 
the Enfant made-the Leaſe as Tenant by the Common-Law , for that 
he made it. by Conveyance -of the Common-Law : And ſo the Leaſe 
was voidable, and not void ; and then the acceptance of the Rent had 
madethe Leaſe to be good. It was adjourned to another day. 
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Rill.2. Caroli, Rot. 38g: in the Kings Bench. 
457. Geonce Busarg againſt Murzar 


Earl TirLiBarn. 


A Scire facias was brought dated 28 Zu; retornable in Afich.Terni 
.2 Car. Regis, why Execution ſhould not be awarded againſt the 
Defendant upon a Iudgment had againſt him in this Court. The De- 
fendant pleaded, That King Charles, 7 Oftob. in the ſecond year of his 
Reign, did take him into his proteRion for a year, and did grant unto 
him-chat during that time he ſhould be free from all manner of Plaines 
but Dower, Quare {mpedit, and Placit. coram Juſticiariis Itinerantibus. 
It was {aid that this Protetion was not warrantable by Law for three 
cauſes. 1, Becauſe it is after the purchaſe of the Scire facias, and before 
the Retorn. 10 Hu. 11 H.4.7. A ProteQtion depending the Suic 
is not allowable, although it make mention that the party is to go a 
voyage with the Kings Son. 2. Becauſe he doth not ſpecifie any parti. 
cular cauſe why the Proteion was granted unto him. All our books 
do expreſs a cauſe, viz. Qxia moratsr &c, quia profetturus &c. Regiſter 
22, 23» there three ProteRtions are Qxia incarceratm. 39 H6.38,39, 
40. per ('#riam, The ProteRtion ought to expreſs a ſpecial cauſe, other. 
wiſe it is not good. Firz.28.4.h, the cauſe is expreſſed. 1 -: R.2.cap. 16, 
The particular cauſe ought to be in the Prote&tion. A ProteRion being 
general, the party hath no remedy againſt him to traverſe it, or to pro- 
cure it to be repealed, 3. This Court is greater then a Iuſtice in Eyre, 
and he is excepted i» placitis itinerantibus. That Court was of opinion 
that there was no colour for allowing of the Protefion. A Safe-conduRt 
ri on)y keep the_party ſafe from harm, but will not proteR him from 
$0ns. | 


Mich. 
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Mich. 2 Caroli; Intratur Paſch.18. Tar. 
Rot. 298. inthe Common Pleas. 


458, Rovvin and Mourtsrerk's Cafe, 


= Treſpaſs for entring into his Cloſe called Diz/ou in Saffolk., upon 
Not guilty pleaded,the Jury gave a ſpecial verdict, That the ſaid Cloſe 
was parcel of the Mannor of Afovedon,and demiſable by Copy of Court- 
Roll ; and that the ſame was granted to G.Starling in Fee by Copy of 
Court-Roll, who had iſſue two ſons, Johw\and Henry: And that 35 
Eliz. George Starling did ſurrender the fame to the uſe of his Will, and 
thereby demiſed the ſame to Joh» and the heirs males of his body, with 
divers Remainders over, and dyed ſeiſed : And that the Ems 1h was 
preſented according to the Cuſtom ; and ro was admitted to have 
to him & his heirs; And chat the ſaid oh» had iſſue 3 ſons, Harry,George 
and Nicholas ; And that the ſaid Fohn 43 E1;z. did ſurrender to the uſe 
of his Will,and thereby deviſed the ſame to Katherine his wife and dyed, 
and that the ſaid Surrender 9 Marti 45 Eliz. was preſented, and the 
ſaid Katherine was admitted : Harry, George and N1cholas dyed with- 
out iſſue. * They further found, That the Cuſtom of the Mannor is, 
That the youngeſt brother is to have the Copyhold by diſcent. And alſo 
That no Copyholder by the Cuſtome could make any Eſtate i» feodo, 
and that the ſaid Katherine took to her husband Franc Robinſon, who 
x Sept, 17 lacobi leaſed the ſame to Royden the Plaintiffe for one year, 
who entred and was thereof poſſeſſed, untill Afonlſer the Defendant 
by the commandment of &c. did out him &c. In which caſe, the only. 
Queſtion was, Whether a Copyhold be within the Statute of zee. 2. 
ſo as an eſtate thereof ſo limited ſhould be a Fee tail, or a Fee conditi-- 
onal. And by the opinion of the. Juſtices of the Common-Pleas it was 
adjudged, That a Copyhold could not be entituled. within che.Scatuce. 
of Weſt.2- 

$4 they faid , That Copyholds are not within-the letter of the. 
Statute , which ſpeaks onely de. renementis per chartam datis, 7. 
Secondly, they are not within the meaning of it: 1. Becauſe they were 
not antill 7 E. 4.19. of any accomptin Law , becauſe they were but 
Eſtates at will. . 2, The Statute of Weſt. 2. provides againſt -chole who. 
might: make: a 4ſſes w__ by Fine or Feoffment, which Copybolders 
could not do. 3. Becauſe if Copyholders might give lands in tail by the 
Starmte,chen the Reverſion ſhould be leftin themſelves, which cannot be. . 
4. The. 
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4. The Makers of the Statute did not intend any thing to be within t he 
Statute of Dozis whereof a Fine could not be levial ; For the Statute 
provides, © od finis ipſo jure fit null, 5. Great milchiefs would fol- 
low, if Copyholds ſhould be wichin che Statute of Weſt. 2. becauſe there 
is no means to dock the eſtate, and no cuſtomary conveyance can 
extend to a Copyhold created at this day. 37-E/iz: Lane and Hills caſe 
adjudged in the Common-Pleas was cited by Juſtice Harvey, where a 
Surrender was unto the uſe of one in tail, with divers remainders over 
in tail ; The. firſt Surrenderee dyed withour iſſue ; And firſt it was 
agreed and adjudged, Thar ir was no diſcontinuance. 2, If it were a 
diſcontinuance, yet a Formedon in the Remainder did not lie, becauſe 
chere ougitt to be a Cuſtom to watrant the Remainder as well as the firſt 
Eſtatetail : For when a Copyholder in Fee maketh fuch a gift, no Re- 
verſion is left in him, but only a poſſibility ; And the Lord ought to 
avow upon the Donee, and not upon the Donor, And there is a dif- 
fcrence when he maketh or giveth an eſtate of inheritance, and when he 
maketh a Leaſe for lite or years ; for inthe one caſe he hath a Reverſion, 
in theother not. 2. A Recovery ſhall not be without a ſpecial cuſtom, 
as it was agreed in the Cafe of the Mannor of Srzprey, becauſe the War 
rantie cannot be knit to ſuch an Eſtate without a Cuſtom, And for 
expreſs authority in the principal Caſe he cited Pirs and Hockley's + aſe, 
which was Ter: Paſc. 35 Eliz. rot.334.'in the Common-Pleas; where it 
was reſolved, That Copyholds were not within the Statute of Doxis 
for the weakneſs and meanneſs of their eſtates : For if they were within 
the Statute of Weſt. 2. the Lord could: not enter for Felony , but the 
Donor; and the Services ſhould be done to the Donor, and not to the 
Lord of the Mannor. And ſo,and for thefe miſchiets he conceived, That 
neither the meaning nor the words of the faid Statuce did extend to 
Copyholds. Hil..34 Eliz. Rot. 292. inthe Kings Bench, Stanton and 
Barney's Caſe. A Surrender was made of a Copyl1uld within the Mannor 
of Stiver{den unto one and the heirs of his body ; and after iſſue he 
ſurcendred unto another : And it was agreed by all the Juſtices, That 
the iſſue was barred. And Popham did nor deny that Caſe, but that it 
was a Fee conditional at the Common-Law and that poſt prolem ſuſci- 
tatam he might alien. And fo it was agreed in Decrew and Higdens cafe, 
Trin.36.Eliz. rot.5 47. inthe Kings Bench; and :n Eriſh and Jves caſe 
41 & 42 Eliz, in the Common-Pleas, in an Evidence for the Mannor of 
Iſleworth That no Eſtate tail might be of : Copyhold without a Cuſtom 
to warrant it. AMich,z6 & 37 Eliz. inthe Kings Bench it was adjudged, 
That a Copyholder-could not ſuffer a common Recovery; and the rea- 
ſon was, becauſe thac the Recovery in value is by reaſon of the War- 
rantie annexed to the Eſtate at the Common-Law, which could not 
be annexed to a Cuſtomary eſtate : And another reaſog was given, be- 
eauſe that he who recovers in value, ſhall be in by the Recovery, and 

the 
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the Copy of the Court-Roll only ſhould not be his Evidence, as Littletoy 
and other books ſay it ought to be. And (ook faid, That the Statute of 
Dons was made in reſtraint of the Common-Law. And it ſhould be very 
diſadvantagious to the Lord, if Copyhold ſhould be conſtrued to be 
within that Statute. And therefore he conceived that the ſaid Statute 
did not extend to Copyholds by any equitable conſtrucion. 

And ſuch difference was taken by Pophams Chief Juſtice, 42 Flix. in 
the _ Bench , ror. 299. in Baſpool and Loyg*s Caſe ; For he ſaid, 
That a Cuſtom which did conduce to maintain Copyholds, did extend 
to them ; But a Statute or a Cuſtom which did deprave or deſtroy them, 
did not; As if one furrender to the uſe of one for life, the Remainder 
in Fee, where the Cuſtom is to ſurrender in Fee, the Cuſtom doth not 
extend thereunto , becaufe-a Cuſtom which poes in deſtruction of 2 
Copybold ſhall be taken ſtrialy, But if a man be Copyholder in Fee, 
he may grant a Fee conditional. 

Harvey Juſtice put ſome Caſes to prove the ſmall account the Law *' 
had of Copyholds at the time of the making of that Statute, as 40 
£.3.28. 32 H.6. br. Copyhold 24. And he ſaid, That there is not any 
book in the Law but only Manxcels caſe in Plow. Comment. That the 
Statute of Weft.2, doth extend to Copyholds, 
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Hill. 2 Carols, rot. $35 inthe Kings Bench. 
459. Lire1zi and his Wife againſt MeLnexss. 


Writ of Error was brought upon a porgmant given in an 

Adtion upon the Caſe brought by Husband and Wife in the 
Common-Pleas for words ſpoken of the Plaintiffs wife : And: che 
Judgment in the Common-Pleas was, That the husband and wife 
ſhould recover. And that was aſſigned for Error in this Court, 
becauſe the Husband only is to have the damages ; and the Judgmenc 
ought to be, That the Husband alone ſhould recover. But notwith- 
ſtanding this Error aſſigned, the Judgment was affirmed by the opi- 
nion of the whole Court. 


350 Holmes and Wingreeve's Caſe. 
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 Paſch. 2 Carols, rot. 362. in the Kings Bench. 


460 HoLwts and W ixcreeve s Cale, 


A Writ of Error was bronght ta reverſe a Judgment given ia the 
Court at Lixcol», in an Action of Treſpaſs there brought for 
taking away a Box with Writings. - And four Errocs were aſligned. 
+. Becaufe the Plaintiffe did not. appear by Attorney or, in perſon at 
the retorn of the Attachment againſt the Defendant; fo. as there was 
a diſcontinuance, for the Plaintiffe ought ro appear de die in. diew. 
2. Becauſe in' his Declaration there he ſaith, That the Defendant took 
a Box with Writings, and doth not make any title to the Box, nor 
ſhews that the ſame was lockt, nailed, or ſealed. 2 H.7.6.4. The cer- 
tainty of the writings ought to be ſhewed, tbat.a certain iſſue may be 
taken thereupon, (om. $5. 22 H.6,16. 14 H,6.4- 21 E.3,. He ought 
to ſhew the certainty of the writings. 18 H.-,1. Chartersin a Box ſealed, 
C.g.part, Bedingfielas caſe. C. 5. part, Playters caſe ; The Declaration 
was inſufficient, becauſe the Plaintiffe therein did not name the certain 
number of. the Fiſhes, 3. He pleaded, That he made a Bill Obliga- 
tory, and doth not ſhew that it was delivered. Dyer 156. Per ſcri» 
prum ſunm gerens datum, and doth not ſay Primo deliberatum, is not 
$00d. The fourth Error was, That in.ahe Replication the Phaintiffe ſaith 
(dixit) whereas it ought to be dicir in preſent tenſe. 10 H,7.12. The 
title-to the Aſſiſe took Exceptian to:the Plalntiffs title, becauſe that he 
ſkid (frrir ſeirs) of a Meflnage, whereas. he ought to have faid ( ef 
feitua )- But yet.it was there holden good, becayſe he ſaith, that all thoſe 
whoſe title he hath, &c. by-which, words the.poſſeſſion ſhall be inten- 
ded to continge.- 35 H.6. 11. 85. 24.263. A. Writ a Falſe Judgment 
directed: to- the Sherifte ,, Recurdare laquelam (que eſt) and the form, 
and the preſidents are (que: fair), 9 H.6.12, The Sheriff retorns Non 
eft (inveni), whereas it ought to..be (Nomeſt. mventms) and adjudged 
Error. And he faid, That Derizwe is only to. be brought when it ſelf 
i5 to be recovered in as good plight, and noother Afton: It doth ap- 
pear by the Record, that in this Caſe at Trial 18 were only retorned 
ypon the Fannel, wheras there oughtto have been 24 retorned. By the 
Statute of -Feſt.2. cap.3$. 24 ought to be retorned on- the Pannel. 
$ H.4.20. More then 24, ſhall not be retorned. 2 H.7.g.- The Sheriffe 
retorned but 12. and it was ruled to. be an inſufficient retorn, becauſe 
24 oughtto have been retorned: 36 H.6.27. Treſpaſs is brought for a 
Box 


Li 
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Box and Charters which concerned the Plaintiffs lands, and damages 
were given entirely ; and there it was adjudged not to be good, becauſe 
the Plaintiffe did not make any title to the-Box, nor did ſhew that the 
ſame was locked or ſealed : For the Box may belong to one, and the 
Charters to another, as the Evidences to the heir, and the Box to the 
Executors, unleſs the Box be firſt locked, | 

Note, The opinion of the whole Court was, becauſe that the iſſue was 
particular, That he was not guilty of the Treſpaſs and detaining untill 
the Plaintiff had entred into a Bond. And the Jury found him guilty 
of the Treſpaſs generally, That the Verdi was not good to make the 
Defendant guilry by implication. And Juſtice Dodderidge ſaid, That the 
Plaintiff hath brought his Aion of Treſpaſs, and doth not lay any 
poſſeſſion ofthe Box ;- And Treſpaſs is a poſſeſſory Aion. Alſo he 
ſaid, That the Plaintiff did not ſet forth the Quality of the Evidences, 
viz,, Whether they -were Releaſes, Deeds of Feoffments, or other part» 
cuſar Evidences, And for theſe cauſes, and for the cauſes hefore al. 
leadged, the Judgment givenin the Court at Lincolu was reverſed. 


dl 
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Paſch. 3 Caroli, in the Kings Bench. 
461. Sir WiLLiam Fisx and Wrseman's Caſe, 


Jag was given in the Common.Pleas againſt Sir liam Fiſh ; 
after the year and day Execution was awarded by Capias, where it 
ought to bave been by a Scire facias firſt : And the Plaintiff was taken in 
Execution, and brought a Writ of Error in this Court, where the Judg- 
ment was affirmed ; but the Execution was reverſed, becauſe the Exe- 
cution was not warrantable, the Proceſs _ erronious. And -out of 
the Kings Bench another Execution was awarded by Capias ficut alias, 
within-the year of the affirmance of the Judgment in the Kings Bench. 
And it was moved by Bavxks, That the Execution was erronious, becauſe 
he ought to have a Scirefacias, becauſe the year is paſt after the Judg- 
ment in the Common-Pleas ; and although that the Court be changed, 
yet the Plaintiffe ought to have the ſame Proceſs for Execution as he 
ought to have in the firſt Court, 14 H.7.15.. The firſt Proceſs was re- 
verſed for Error ; and then he cannot have a Sicxt alias, but ought to 
have a new Original. We pray a Swperſedeas of the Execution for Sir 
William Fiſh the Plaintiffe, and that he may be delivered out of Exe- 
cution. - Sir #:/liams Fiſh had a. Releaſe, and that was the cauſe that 
Wiſeman would not take a Scirefacias.. Sir William Fiſh upon the Judg- 
ment in the Common-Pleas was _ y Executign ; and upon a _ 
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of Error brought, Bail was put in to proceed with effet, and then he 
was delivered out of Execution ; And then he cannot now be taken in 
Execution again upon the ſame Judgment. 16 H. 7. 2. per Cariam, If 
one be in Execution upon Condemnation in the Conimon-Pleas, and 
the Record and the body is removed into the Kings Bench by Error ; 
then the party ſhall find collateral Securities by their-Recogniſance to 
pay the Condemnation in caſe the Judgment be aftirmed, and further 
to proceed with effeR. In this caſe the body is diſcharged of Execution 
as to any Proceſs to take the body, unleſs he render himſelf to priſon of 
his own accord to diſcharge his Sureties : And if he wilt not do it, he 
who recovereth hath no remedy but to- make the Sureties to pay the 
Condemnation by reaſon of their Recogniſance. 2 E. 4 8.. A man 
is condemned in London tempore Vacations, and hath Execution in the 
Term; and the Defendant ſueth a Corps cum canſa , and had his 
priviledge in. the Common-Pleas. 

Daxby, The Plantiffe ſhall not have Debt, for at the beginning 
when the Defendant was in Execution, the Action of Debt was gone ; 
and then he being diſcharged, here the Action of Debt doth not lie. 
To which Needham agreed. And Choke ſaid , He did not know any 
remedy that the party had, and conceived that he could not have a new 
Execution. 14 H.7.1. If one eſcape out of Execution, the Plaintiffe 
cannot take him again in Execution, but his remedy is againſt the Gaoler. 
The Court may /#perſedeat this Execution , becauſe it is erronious; 
24 H.6.45.6b. An Aftion of Debt was brought againſt an Executor, 
who pleaded that he had fully adminiſtred ; And it was found that he 
had Aſſets,and Judgment was given againſt the Defendant, and a Capias 
was awarded againſt him, and after that an Exigent : And the Court 
oranted a Swperſedeas,to ſuperſede that Erronious proceſs ; For a Capias 
doth not lie againft an Executor where he pleads, cc. but a Fiers facias. 
And therefore in the principal Caſe Banks prayed a Swper/edeas. 

?oxes Juſtice, If Error be brought within the year of the Judgment 
in the Common-Pleas, and the —_— afirmed here, the party 
fhall have a (apias although the Judgment be affirmed two years after 
the bringing of the Writ of Error : For he ſhall take the ſame Exe- 
cution in the Kings Bench, as in the Common-Pleas ; and the altering 
of the Court makes no difference in it. And ſo was Garzor's cafe : The 
Writ of Error was brought within the year of the Judgment in the 
Common-Pleas, but it was not affirmed in two years after, and yet 
there he had the fame Proceſs in the Kings-Bench as he was to bave had 
in the Common-Pleas. Dedderidge Juſtice, If the Execution be lawfull 
and upon lawfall Proceſs, and the party be delivered-out of Execution, 
then he ſhall not be taken again in Execution : But if he be taken in 
Execution upon an. erronious Proceſs, if he be delivered out, he may be 


taken again in Execution ; for the firſt Execution was erronious, and is 
no Record being reverſed. | Hyde 
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Hyde Chief Juſtice, If a man recover in Debggupon an. Obligation, 
and the Judgment be reverſed by Error, heis reſtFfed co his firſt Aion, 
and mayplead Nul tiel record. Dyer 59, 60. Triwingards Caſe, A man 
in Execution had a VVrit of Priviledg out of the Parliament; upon 
which the Sheriff ſets him at liberty by Law for a time, yet he ſhall be in 
Execution again, and the Law faves the others right. Broome Seconda- 
rie of the Kings Bench, If Error be brought after the year of the Judg- 
ment in the Common Pleas, and the Judgment be affirmed here , the 
partie may take forth a Capias within the year of the Judgment affirmed; 
although in the Common Pleas he cannot have a (apias , becauſe the 
year is paſt : For weare not to reſpet what proceſs he ought to have in 
the Common Pleas ; but after the year of the Judgment atfirmed here, 
the partie is to have a Scire facias. ones Juſtice ſaid, That when he was 
a Reporter, the Judges delivered their opinions in Gar»ens Caſe, C. 5. 
part $8. That if after the year and day he bring Error, and the Judg- 
ment be affirmed, that he ought to have the like proceſs here as in the 
Common Pleas : And that was a Scire facias , becauſe that the year 
was paſtin the Common Pleas, although it were within the year of 

the 'Judgement affirmed here. Dodderidge Juſtice , The Caſes 
which Banks cited are Law, but are not well applyed. The whole Court 
was of opinion, Thatif the Common Pleas award erronipus proceſs, 
the Court cannot award a Swper{edeas z bur the partie is put to his V Vrie 
of Error here ; and upon x erroneous Proceſs we cannot grant a 
Sauperſedeas, but the partie is put to his new VVritof Error And accor- 
ding to the opinion of the Court, Sir #i/iam Fiſo brought a new VVrit 


of Error. 
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Mich. 2 Caroli, Rot. 179 inthe Kings Bench. 


462, BELLAMY and BaLTHore's Cale, 


N an Aion of Trover and Converſion, The Plaintiff did lay it, thar 

he was poſſeſſed of twenty Loads of Wheat, and that he loſt them, 
and that they came to the Defendants hands, who converted the ſame 
to his own uſe. The Defendant did juſtifge and ſaid, That the Pariſh of 
0. is an ancient Pariſh, in which there is a ReQtorie impropriate,&c. and 
the Earl of Clare was ſeiſed of the ReQorie, and made a Leaſe unto 
him of the Tythes of that Parifh for one year, by force of which he was 
poſſeſſed; and that the Corn. was ſer forth by the Pariſhoners , and thar 
one T. gathered the Tythe, and delivered thefameto the Plainciff, and 


that the Defendant his Servant took away the Tyche as it was _— 
| or 
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for himto do : Upogyyhich the Plaintiff did demurr'; Firſt becauſe the 

Plea did amount Cece then the general iſſue, ;z. Not guilty : and 
if the Plea do amount to no more then che general iſlue, then it is no 
good plea ; but be ought to have taken the general iſſue. 5 H. 7.11.4 
For if in an Aſſiſethe Tenant ſaith that the Plaintiff did difſeiſe him, and 
that heentred upon him, the plea is not good, becauſe it amounts but to 
the general iſſue, viz. Nu lort nul diſſeiin , and the ocher party may 
demurr upon it. 22 £.4.40. In Treſpaſs for Batterie, it is no plea to 
ſay that he did not beat him, becauſe it is but Not guilty by Argument. 
34 H.6, 28. b.1f I bring Treſpaſs for breaking of my Cloſe, Itis no 
good plea to ſay that I have no Cloſe ; orif it be for carrying away my 
Goods, to ſay that I had not any Goods; but the Party ought to have 
pleaded Not guilty. 

It may be objected, That in this Caſe the Defendant makes Title ts 
the Corn. To that we ſay, He derives a Title to Tythes without a Deed, 
which gives no title to them ; For Tythes do not paſs by Demiſe alone 
without Deed ; but by the demiſe of the ReCtorie without Deed they 
will paſs : Soby a Feoffmentof a Mannor without Deed the Services 
will paſs ; but the Services alone will not paſs without a Deed. 21 H.7, 
21.19 H.8, 12. A Warren may be demiſed without Deed, 9 E. 4.47. 
But the profits of Courts will not paſs without Deed. 22 H.6.34. 6, By 
way of Contrat a Demiſe may be of Tythes without Deed, but in 
pleading it ought to be ſer forth that there was a Deed: C. 10. part 92. 
W here the Deed oughtto be ſhewed ; which proves that there ought to 
be a Deed. Inthe Common-pleas in an Aion of Trover and Conver- 
ſion of certain Goods, the Defendant ſaid, That A. was poſleſſed of 
them, and made him Executor,&c.- And the Plaintiff did demurre, and 
had Judgment, becauſe it amounted but to the generall Iſſue. Dodde- 
ridge Juſtice ; The Parſon may demiſe his Tythe to the Owner of the 
Land without Deed ; but he cannot grant them to a ſtranger without 
Deed. If the Defendant make Title from a ſtranger, then it doth 
amount to the generall Iſfue ; but if both Plaintiff and Defendant make 
Title from one Perſon or Donor , then the plea is a good plea. Other. 
wiſe, per Cnriam, it doth amount to the generall Iſſue. But the Opinion 
of the Court was, becauſe that the Defendant did make a title of Tythes 
without a Deed; therefore Judgment in the principall Caſe was given 
for the Plaintiff, 
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Trin. 3 Caroli, in the Kings B:nch. 


435, The Deanand Chapter of Catliſle's Caſe. 


A Writ of Error was direRted unto the City of Carliſle, to remove 
the Record of aJudgment given there in Cxria noſtra, whereas 
the Judgment was given tempore Facebi: And the Opinion of the Court 
was, That it was not good, nor the Record thereby well removed. 
Dy:r 4. Flix: 206 b. There was a Certiorarito remove a Record c#juſ- 
dam inquiſitionss capt. &c. in Curia noſtra; Whereas in truth it was ta- 
ken in the time of the predeceſſor of the King, and fo thereby the Re- 
cord was not well removed. Dodderidge Juſtice, If a Writ of Error 
doth abate upon the Plea to the Writ, and the Record be well removed, 
the partie may havea new Writ of Error, coram vobs reſidet, &c. but 
if the Record be not well removed, as in this Caſe at Barr itis not, then 
the partie ſhall not have a new Writ of Error here. We do many times 
grant a Scire __ to ſue forth Execution in the inferior Court , which 
proves that the Record by an.ill and inſufficient Writ of Erroris notre- 
moved, but doth remain there ſtil], IF there be variance betwixt the Re- 
cord and the VVrit of Error, the Record is not well removed ; but if 
the VVrit of Error want only form ,-but is ſufficient for the matter in 
ſubſtance , the V'Vrit ſhall not abate , but the partie may have a new 
VVrit of Error coraus vobss refrdet, ec. 
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Trin. 3 Caroli, in the Kings Bench. 
A64- Mils's Caſe, 


A Ction upon the Caſe fortheſe words, Tho haſt Coyned Gold, and. 
art a Coyner of Gold; Adjudged rhe- Action will nor lie, for it may 
be behad Authority.ro Coyn ;z and words ſhall betaken in mitior; ſexs: 


Pafch, 


Broaſer . Caſe. 
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Paſeh. 3 Car. inthe K ings Bench, 


465, Brooker 's Caſe. 
T's queſtion was, VVhether the Feoffee of the Land might 
& maintain a VVrit of Error to reverſe an Attaindor by Urglary:and 
the Caſe was this, Yi1lam Iſley ſeiſed in Fee of the Mannor of S4*- 
dridge in Kent , had iſſue Henry 1ſtzy, who was Indicted of Felony 
18 El;z, and 19-Eliz. the Record of the Inditment was brought into 
this Court; and thereupon 20 Eliz. Henry Iſley was outlawed, William 
Iſtey died ſeifed , Henry Iſley entred into the Mapnor and Land as fon' 
and heir, and being ſeiſed of the ſame, deviſed the Mannor and Lands 
tro C, in Fee, who conveyed the ſame to Byookey , and Brooker brought 
a Writ of Error to reverſe the Ouclawry againſt Henry Iſley, Holbors 
argued for the King, and ſaid that Brooker was no way privy to the at> 
taindor of Henyy Iſley, but a meer ſtranger, and therefore could'not 
majntain a Writ of Error; And firſt he ſaid, and took exception , that 
he had not ſer himfelf down Terre-Tenant in poſleffion. Secondly 
he faith in his Writ of Error , Thatthe Mannor and Lands deſcended 
to Henry Iſley as {on and heir, when as he was attainted, The third ex- 
ception was, That heſaith that Henry 9 did deviſe the Lands, and that 
he could not do becauſe he was a perſon Attainted. Fourthly\ he ſaid 
that Brooker was not Tenant ſo much as'in poſſe. 4 H.7. 117 If 
it were not for the words of Reſtitution, the partie could not have the 
mean profits after the Judgment reverſed. 16 «Af. 16. Leflee for 
years pleaded to a Precipe, and reverſed it; the queſtion was, whetherhe 
ſhould be in fats quo? vi. Libram, for itis obfcure. If this Attaindor 
of Henry 1ſley were reverſed, yet it cannot make the deviſe good ; For 
there is a difference betwixt Relations by Parliament which nullifie 
Ads, and other Relations. Ys. 3 H. 7. Sentlegers Caſe, Perition 18. 
The violent Relation of Ads of Parliament. If a Bargain and Sale be, 
the Inrollmentafter will make As before good ; . but a Relation by 
Common Law, will not make an A good, which was before void, C. 3. 
part, Butler and Bakers Caſe , A gift is made to the King by Deed en., 
rolled, and before the enrollment the King granteth away the Land, the 
Grant is void ; yet the enrollment by Relation'imakes the Lands to paſs 
to the King from the beginning. - Admit in this Caſe that Brooker wete 
Terre-Tenant, yet he is not a party privy to bring a Writ of Error to 
revetſe the Attaindor of 'him "who was Tenant of the Land; and 1 
| have 
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have proved, That although the Attaindor wete revetſed , yet he hath 
nothing, becauſe the Deviſe was void , and is not made good by Relatis 
on. It 1s a rule in our Books, that no mancan'bring a V Vrit of Error 
but a partie or privy, 9 E. 4.13. 22 E. 4 31,32-9 H.6, 46.6. Aſ.6: 
C. 3. part, inthe Marquiſs of yincheſters Caſe, The heir of the part 
of the mother cannot have the V'Vrit of Error, but the heir of the pare 
of the father may. So if erronious Judgment be given in the time 
of profeſlion of the eldeſt ſon , and afterwards he is dereigned, he ſhall 
have the Writ of Error. In 22 H. 6. 28, The heir in ſpecial taile, or 
by Cuſtom, cannot have Error : But yet 24.18 Eliz.in Sir Arthur Hem- 
ninghams Caſe it was ad judged, That the ſpecial heir in tail might have 
a Writ of Error: The Baile cannot maintain a Writ of Error upe& 4 
Judgment given _ the Principal, becauſe he was not privy untothe 
Judgment, therefore it ſhall be allowed him by way of plea in a 'St5- 
re facias, Inever find that an Executor can have Error to reverſe 48 
Attaindor ; but for the miſawarding of the Exigent, 2Mar/her Caſe wed 
cited, C. 5. fart 111. Fitz; 104 Feoffee at the Common Law could wor 
havean Audite Quzerela, in regard he was not privy .12 4.8.41. Ke 
laway 193, There the Terre-Tenant brought a Writ of Error in. ths 
name of the heir, and not in his own name. 24 H. $. Dyer 1, There it 
is faid, That he who is a ſtranger to the Record ſhall have Error. To 
that I anſwer, That he:in the Reverſion, and the particular Tenant, are 
bat one Fenant; for the Fee is demanded and drawn out of him; But in 
the principal Caſe at Barr, no Land is demanded, but a perſonal 'Atrain- 
dor is to be reverſed. Alſo there it is put, That if the Conuſee extend 
before the day, there it is faid that the Feoffee may have Error: 17 Af. 
24.18 E: 3: 15. Fitz; 22, To that I anſwer, That the Feoffee is privy 
to that which chargech him , forthe Land is extended in his hands;- and 
if. che-Feoffee there ſhon 1d not have a Writ of Error , the Law ſhould 
give Him no manner of remedy; for there the Conuſor himſelf cannoc 
have Error, becauſe the Lands are not extended in his'hands. Alſo it is 
there ſaid, thatthe Feoffee brought a Scirefacies againſt him who had 
executioirof the Land, To'thar I anſwer; That that is by ſpecial AR of 
Parliament,” Alſo there ivisfaid , Thatif rhe Parſon of a- Church hath 
an Annuity and recovereth, and afterwards the Benehice is appropriated 
to a:Religious houſe, the Soveraign of the houſe ſhall have a Scirefacze. 
I anſwer”, That in that Gaſe he is no'ſtranger , forthar he'is perpetual 
Parſon , and ſo the Succefſor of the Parſon who recovered. 12H.8.8. 
There aRecovery' was againſt # Parſon, arid there Pollard faid that the 
Patron might have Brfor, ' F anſwer; That Pollard was deceived' there; 
for it is ſaid before that the Parſori hath but an Eſtate for life, and then 
he, viz, the Patrow/is as a Recoverer who ſhall have a Writ of Error. 
Dyer 1.Butthe Parſon hath the Fee,and therefore Po/lard was miſtaken 
as itappeareth by. Brook Farnxe FEY 5% 1-H 5 7 News 
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roy, A falſeverdict is had againſt a Parſon, .che Patran ggonobhayes dn 
Attaint : There is a difference. if pne be partie to.the. Wit 5 alths 
Not m_ to the. Judgment. . Error 7.2.1 A. £ yare Impedit,was. ro 
by the Kingagainſt the Patron andthe Incumbent, and Judgment only 
was hed againſt the Patron, and the 1 nmeog aries brought &, Vic 
of Error; butif he had not been partie.to the Writ, he.could nothave 
maintained Error, So in Attaint, the partie to the Writ, though not to 
the Judgment, ſhall have Attaint. 44 E. 3. 6.7. But if, he be not, partie to 
the Wric, he ſhall nat maintain Arttaint ; asf he pretend Joynt-Tenan- 
Ey With a ſtranger who is not named, and the verdiRt paſs againſt him, 
he ſhall not have attaint. But Foxes Juftice ſaid that he might have 
Atraing. . | =— 
Admit the firſt Feoffee, viz. C. might have a Writ of Error, yet Byoo- 
her in this caſe cannot becauſe he is the ſecond Feoffee 3 and a Writ, of 
Error is a thing in Aion, and not transferable over. C. 3. pars,.The 
Marquiſs of #incheſters Cale. C. 1,; part, Albanies. Caſe. One reco- 
vers againſt 4. who makes a Feoffment to B, neicber the Feoffee nor 
Feoffor ſhall have Error; for he,” viz. B. comes in after the title of Er- 
ror, and the Feoffor ſhall not have the Writ of Error , becauſe he-is 
not a partie griev'd. 34 E/:z. in.the Common Pleas. Sherrington and 
Worſleys. Caſe, Sherrington had Judgment againſt Worſley , and after- 
wards acknowledged a Statute to B. Sherrington ſued forth Execution, 
B. brought Error upon the Judgment,and it was adjudged that itwould 
not lie ; Firſt becauſe he was a ſtranger, Secondly becaule he came -in 
under and after the title of Error. See the reaſon C, 3+ part, the Mar- 
quiſs of #/incheſters Caſe, where it is ſaid that a Writ of Error isnoc 
transferrable. This Attaindor doth not work upon the-Land ; and. fo 
it doth not make the Terze-Tenant privy , but it. works upon the perſon 
and blood of Henry Iſley, the-Land is not touched : For Henry Iſle 
was attainted in the life of his Father, and ſo it did not touch the Land. 
For if H?zry Iſley had died without iſſue in the life of his father ,. the 
youngeſt ſon ſhould have had the Land by diſcent ; which proves that it 
works not upon the Land, but uponche perſon. Baxkes for the Plaintiff, 
and he defired that the Oxr/awrie might be reverſed: As this Caſe is, 
there is no other perſon who can maintain Error. Henry Iſley bad his 
ardon before the Oxtlawrie, but he came not in to plead it ; and now 
ies enjoyed it ſo long a time , we hope a Purchaſor ſhall-be favoured 
before him who beggs a concealed title. The firſt Exception was taken: 
To the Deviſe by a perſon attainted. I anſwer, Thatthat is but the con- 
veyance to the, Writ of Error, Secondly it was ſaid , that none- bur 
privies Qr parties could maintain Error; and the adverſe-partie would.dif- 
able rhe heir onthe part of the Mother. ,,.and by Cuſtome. | /Thicdly, 
he would. diſable the Feoffees and-make them as ſtrangers, "Firſt the 
@#ilewrie Was-20 Eb+: againſt Wenry Iſley, which was after the agg» 
£ 
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theLand ; nd Brooker is a able to bring a Writ of Error , bein 
che heir df the purchaſor - rand Kitzhwbo with the Land, 13 Hg 
19- ' Dyer 90. Br. Caſer 337. But Eſtopels and Conditions go to the 
heir, F5rz, 21, Error brought by a ſpecial heir. Itis nor neceſſary that 
alwaits the heir and partie tothe Record have the Writ of Error, but 
ſometimes he who is grieved by the Record. A Scirefacies isa Judici- 
al Writ founded upon a Record , and hath as much in privity as Error; 
andyeta —ug hor che Record ſhall have it. 16 H.7. 9g. The heir of 
the purchaſor brought a Scirefacias to execute a Fine; It was objected 
that he was not a partie tothe Record ; but it was reſolved in reſpe&t he 
wasto have the benefit, that he was a ſufficient perſon to maintain the 
Writ, 17 «Af. 24.18 E. 3. 25. Execution was upon a Statute beforo 
the timg thatit ought ro have been, and a Feoffee brought Error; It was 
objected that he was not partie, nor privie to the Record ; yet becauſe 
he was was grieved by the Execution, he did maintain che Writ of Er: 
ror. Triy. 34 Eliz.in the Kings Bench, Sherrington and Worſleys Cale, 
(not rightly remembred) Sherrington did recover in debt againſt aſl, 
who aliened the Land to Charnock,; afterwards an Elegit is awarded up- 
on the Roll : and Charneck, brought Error , and itwas admitred good, 
and Sherrington forced to plead to it : Now inthe principal Caſe we are 
the partie grieved by the Oxt/awrie, and therefore may maintain the 
Writ.' 21 H. 6.29, A Reverſioner, or he in the Remainder withour 
aid, prayer, or Reſc*. ſhall have a Writ of Error, becauſethey are 
damnified, although they be not parties to che Record. I agree , that 
where one is not grieved by the Judgment, there a ſtranger ſhall noc 
have Error, 21 E. 4. 23. A Recovery is in Debt, and the Defendant is 
taken and eſcapes, the Sheriff ſhall not have a Writof Error, for he is 
not grieved by the Record, burtby theelcape. 2 R. 3. 21, The Principal 
is Qurlawed in Felony, afterwards the Acceſſory is condemned, he ſhall 
not havea Writ of Error to reverſe the O#:lawrie of the P rincipal; for 
he is not grieved by that Oxrlawrie, but by his own Condemnation. An- 
other Objeion was, becauſe here was an Ox:lawrie againſt him, and 
therefore he ſhall be diſabled co ſue: I anſwer, Our Writ of Error is 
brought to reverſe that Oxt/awrie ; and we ſhall not be rebutred by 
that Outlawrie, when we are to reverſe it. 7 H. 49, 40. Error brought 
eo feverſe an Ontlawrie, the Defendant would have dilabled the Plaintiff 
by another O»rlawrie, and it was not allowed becauſe he ſeeks to avoid 
it. 10 H. 7. 48. For the Maſterſhip of an Hoſpital , Exception was ta- 
ken to the Writ, becauſe the Aſfiſe is brought ro undoe the name of Ma- 
"Nter; and therefore he ought not to name him Maſter. 22 H.6. 26. 
Abbot and Covent, the Abbot is preferred, -and the Covent elefted an- 
other Abbot; - And the Patron brought a Qzare Impedit to defeat 
the Election : It was ruled, becauſe he goes about to overthrow the E- 
'te&zon;he need not name him-Abbot.* Garrany 29. and 18 FE. 3.8, 
', Ccc 2 to 


ho fame purpoſe. 7 Phe nate ef: devile 33) but, eonmpangce.tÞ: the 
Fit off Error, aridthe Weicſhall not de abated: forducplubage., 9.5.4. 
24.7 E 4:19. Surplulage 4 no barc aor Hſtope),, The. Qu lamyic. was 
epainſt Henry Tſtey and Peckham and wants theſe-worgh, Nec corues alter 
compuruit. Dodleridge Juſtice , To ay whete a Feofiee. ſhall hayea 
Writ of Error, isa large field; 1f this Feoffee bring Excor and. reverſe 
theJadgment, be muſt reſtore the bejr in blood , and who £39 hare. a 
Writ of Error to reſtore blood; but he who'is privie in blood,. ang that 
is the heir. ones Juſtice, Mar/bes Cale, C, 8cpare 11, Was never ad- 
jadged ; There an Executor could nat reverſe ay. Altaindor by Ontlayy- 
rie, becauſe it doth reſtore the blood, The Caſe of. Sheryjngran and 

arnock was to reverſe the Execution, and not the Judgment, : An. Ex- 
ecutsr ſhall have a general W rit of Error to reverſe an Oulawrie, Jt 


was adjourned. 
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A Writ of Error was brought to reverſe a = in the Court of 
"A Ely, and divers Errors were aſſigned : Firſt that he did not ſhew 
in the ſtile of the Court, how Ely hath power to hold plea, either by 
Charter or by preſcription : Secondly becauſe he ſaid , That at ſuch a 
place in E/y he did promiſe; bur did not ſhew that it was within the Ju- 
riſdiftion of Ely : Thirdly , that ir was upon a Conſideration to ſar- 
ceaſe a Suit in the Chancery that the Defendant did promiſe ; but did 
not ſhew that at the time of che promiſe there was a Suit depending; 
Fourthly it was ſaid, That the ndant did-promiſe to ſurrender cer- 
tain Cuſtomary Lands, and it is not ſhewn what the Lands were; and ſo 
no certainty for the Jurie ts give damages. 7ermyn argued for the De- 
fendant in Writ of Error,and faid, The Declaration is good in ſubſtance, 
Diverſas terras Cuſtomarias proxim. adjkcend. lib. tenem* of the Defens 
dant; and the Defendant pleaded chat he had offered predit#.tenent Cu 
ffomaria , and ſo no difference is betwixt them, for that Tenement is 
ſufficiently known, and aſthough ic be not ſo certainly laid as it ought 
to bein areal Achon, yet it is certatn enough in an Aion upon the 
Caſe. Dyer 355+ 356. Only who was Sollicitor tothe Councel of D. did 

ſpend 1 500l.circa diverſa ſeta'& negontia,theretheDeeclaration was ſuiti- 

cient by two Judges, there the Landsare certain, vis. proxim /iþ- tee 

Secondly, E!/y is in the Margent, which is as much as the County in the 

Margent; and then whenno County is named in the Declaration where- 

inthe land doth lie, it (hall be intendedto lic inthe County which is +0 

the Margent, Hetley 
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Waterman and (;rap's Caſe, z$i 
"| He: [ty, Out Caſe differs from Oxtyer Caſein Dyer 355.. For there 
1500}. was received. Bur if 1 bring an Attion => = Cale pro di- 
ot ft” merebbndifis, the ſame is not good; bur if bring the Aion for 
of, pro diverfs merehendifee, then it is good... ones Juſtice, Cheſter and 
Darhas are generally known , and therefore it is g00d to ſay Placits 
ret; apnd Cheſter, cc: and the party need not ſhew how Cheſter hath 
Jurifdictron : bur iris not fo of Ely. Whitlock, Juſtice, 'E/y bath Zara 
regalia ; and weread in our books, that they have had Conulans of Pleas. 
Hyde Chief Juſtice. In all particular and private Juriſdictions, if they 
come to be certified here in a 'Writ of Error, you muſt ſer out their 
power :  Butif they have their power by a Statute, as Wales, then it need 

not be ſet forth. A Writ of Error doth not lie upon a Judgment in Lox- 

don, but when the Plea is before Gammiſſioners. Cxria, We cannot 

grant a new (*ertiorare to an inferior Court, but only to the Common- 

Pleas,or Wales. The writ of Error to remove the Record ont of the Court 

of Ely is directed 7»ſticiario noſtro, which proves that this Court takes 

notice of him as the Kings Juſtice; And in other Courts it is Seneſcallo 

Curie, and not Seneſcalls noſtro. Whitlock Juſtice, It is fince the Statute 
of 27 H.$. that it is direted 7»ſticiario noſtro de Ely; for before it was. 
?uſticiario Epiſe. Hyde Chief Juſtice, It is a Book-Caſe : If Miad. be in- 
the margent, and you ſay apad D. and name no County, D. ſhall be in-- 
tended to be in Mida. The Jadgment was reverſed. 
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Paſch. 3 Caroli, in the Kings Bench 


| 467. WartErMAN and Crove's Caſe. 
Intratur M. 2 Car. Rot 41 g. 


A N Adtion of Treſpaſs for Battery and Impriſogment; The De- 
LC fendant did juſtifie the Impriſonment, &e, IF it be not a Court of 
Record, they cannot fine and impriſon ; bur if it be a Court of Record, 
then they may, for it is Curia Domint Regrs, 


—_— -. 
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N a'Writ of Error, Error was aſſigned, That an Attion was laid in 

Lanteſton, and the Venive facias was awarded de vicineto de Lanceſtos.. 
And'it wasfaid, That the neighbourhood might be of choſe of which the 
Maiorand Bailiffs had no power' over , viz. thoſe out of their juridi-- 
Rion?! And rherefore Error was aſtigned in, che. miſ-awarding of the- 
Penirt facias, 10 Jacobi in thee Common-Pleas, Znck/ey's cale, Hou» . 
| e 


382 Tolyniand Taylors Caſe. 


the Venire facias was de vicinere civitatic:Bberwuns, aud well:ehongh, :for 
(2iciveto) ſhall imply. choſe-within the juriſdiction, 20d not thendgh-/ 
bours. 10 Z«cobs, Proiter and ( + 44a adjudgedcontrary, whereir: 
was, That the YVenirofacias Was de-wivmere civitatic. Coventry, and: ad- 


judged not good, for it ought to have been de civitare Cavencry, © + 

FP dee. (#icineto) goeth- about the Precin&t; When I was' 2: 
Councellor, then I moved for. Briftol, and to maintaurit good de wiciners 
de Briſtol: but it was ruled not good, but ought to be decivitate Briſtol. 


— 
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Paſch. 3 Caroli, in the Kings Beach. 
469. ToLLyx and Tariox's Calc. 


A N Action upon the Caſe was brought in the Common-Pleas by an 
"XA Enfant who declared by Attorney. The Defendant brought a 
Writ of Error in the Kings Bench, and aſſigned the ſame for Error, 

For he ought to have declared per Prochyn amy, and not by Attorney. 
If an Action be brought, and the Defendant plead that he is an Enfant, 
the Enfancie is to be tryed where the Writ is brought. Here he 
aſſigns the Error in fa&tthat he was an Enfant, and ſhewed no place 
where he was an Enfant, and ſonoplace ſet where to prove it. To this 
Error the Plaintiffe. pleaded, That he was at full age. And upon that 
they are at iſſue upon this matter in fat. And it wastryed at Halſworth 
in Szffo/k,, whereas it ought to have been in this Court where the Ea- 
fancie is pleaded, becauſe he names no place where he was of full ape, 
And notwithftanding that it was found that he was of full age, yet the 
Trial was not good. The firſt Aftion was brought before the Statute 
of 21 7acobi, cap.13- 

*  Hitcham Serjeant, Age or not age is not local ; and a place muſt be 
fer down for formalitie ſake, and ſo it is no matter of ſubſtance... And 
the YVexire facias might be awarded from the place where the firſt Aion 
was, viz. at Halſworth in S»ffolk,: For that is a matter dependant and 
purſuant the firſt Action, and now fince the Statute is helped. "Denny 
contrary, Tt hath no dependance upon the firſt Action, but is a new 
thing ſprung up. If any place had been ſet down, and the Yenire facias 
had miſtaken, that is helped by the Statute, and not where no place 
is ſer down at all. whirlock Juſtice, Every Venire facias properly is 
cobe from the place where the Writ is brought, unleſs it be drawn away 
by Plea, He ought to have alleadged a place ; For this is a new matter 
im this-Courr, and not helped by the Statute of 21 Zacobs,nor any ather, 
for the, Yegire facies is totally miſtaken. > Dodderidge Juſtice, The Sta 
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"Man's 'Coſes "© 48; 


tutes of Zeafaiter have ever been taken ſtriftly aceording to the letter 
Forif hey: had been raken by , whatneed had there been of more 
Sratutestg have: been made? The want of a letter our of a word, is 6at 
ofthe Statuta,C.' 8. pare. You ſhould have alleadged ſome place: 
The Statute of 21 Facobs.is not of any Verire faciar which is miſawarded 
generally :-but.the Statute helpeth when there are two places, and the 
viſne -ought to-come from both places, and the »;/ze comes but from 
oneplace-z- and when there is butone place, and the vi/ze comes from 
two places. If Enfancie be to betryed (/7.) If he were at ſuch a time 
within age. it ought to be tryed by the Country. This matter is collateral 
to the firſt Record, andit is a new Record (/c. ) upon Error. 
The whole Court was of opinion that it was out of the Statute, and 

a Repleader was granted. Whitlock Juſtice, There is no Trial at all, 
for there is no Venire facias at all. Dodderidge Juſtice, If the Defen- 
dant in Error plead an ill plea, he ſhall replead : Butif in this ARion he 

had alleadged a place of his Enfancie (/c.) at Dale,and the Yenire facias 

had been of Sale, there it had been good trial ; and there he ſhould nor 

replead, for that he hath pleaded well ; but there he ſhall have a Yerire 
facias ae nove. 
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AT was IndiQted for erefting of a Cottage. It was moved, that 

the Inditment was inſufficient, for that the words of the Statute 
of 31 Eliz. cap.7, are, (Shall willingly uphold, maintain, and continue) 
And the Indi&ment is only, Thar he continued, and fo wants the words 
(voluntarily upheld) according to-the Statute. 2. It did not appear in 
the Indi&ment that it was newly erected ; for it is only that he con- 
rinued, but not that he ereted. The Indictment was quaſhed, becauſe 
being a penal Law, it was not purſued. 
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Paſch., 3 Caroli, is the Kings Bench.. 
471; Man's Cale.. 
N 1 AN, was Indicted, That be fair & adbic ef a common'Bar- 


tor, and gg-place is expreſſed where he was a Barrettor,” fo as - 
[7 
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no trial can be. - Dodderidge Juſtice, If he be a Barcettor in one place, he 
is & Farretcor in all places. The Inditment was, Per qd he did iirup 
contentions, 7argia ;. And no Jes alleadged where he did ſtir up, 
?urgia, contentions. And it was ſaid that in that caſe the place was- very 

material : And ſo the Indi&tment was quaſhed for want of ſetting forth 
the place where be did ſtir up many Contentions, F#rgis c. 


i A. 
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Paſch. 3 Caroli,in the Kings Bench. 
472+ Gareenand Moovr's Caſe, 


A N Action of Debt was brought for Rent ; and it was found for the 
Plaintiff, 7hyx Serjeant moved in arreſt of Judgment, and fet farth 
the Caſe to be, That a Leaſe was made for years to begit at Michaelmas 
after ; And the Plaintiff in the Aion of Debt for the Rent did declare, 
Virtu:e cujus the Leſſee did enter, and did not ſhew what day, accard- 
ing to Cliffords Caſe 7 E. 6. Dyer 89: But the Court ſaid, It is ſaid in 
this Caſe, Virexte cxujus dimiſſionss he did enter and was poſſeſſed ; and 
that muſt be intended at Afichaelmas. eAlexander and Dyer's Cafe, 
33 Eliz, was reſolved accordingly. And Clifford: Cale, Dyer 89. is not 
virtute cxjus dimiſſionts. And the Court held a difference betwixt Debt 
and Ejeftione firme : C iffords caſe was an Ejeftione firme, but here it is 
Debt. ones Juſtice, If he did enter before Michaelmas, yer Debt will 
lie for the Rent upon the privity of contract ; for the Leflee cannot de- 
ſtroy the contra&, unleſs he make a Feoffment. It was adjudged for 
the Plaintiff, | th 
" 9 xare, If when the Leſſor in the caſe which 7oxes put hath brought 
his ation and recovered when the Leſſce hath encred. before the ay, 
If the Leſſot ſhall put him out as a Diſleiſor by reaſon of the Recovery 
in, the ation of Debt, in which he hath admitted him to be Leſſee for 
years: 'Orif the Leſſor after he hath recovered in Neb dyech, whiether 
his heir ſhall be eſtopped by the Record to ſay otherwiſe then that he 
is in by the Leaſe; Or whether the Recovery in Debt hath purged the 
wrong. Like unto the Caſe 14 H. 8.12. by (arret. If one entreth into 
my lands, and claims 29 years therein, and I ſuffer him.to continue there 
and accept of the Rent, ' and afterwards he commitreth Waſte, 1 ſhaft 
maintain-an ation of Waſte, and declare upon the ſpecial matter. 
If one entreth into my Land claiming a Leaſe for years, per {#riam he 
is a Diſſeiſor,and he cannot qualifie his own wrong, Dyer 134.7 raps cale. 
But Sir Henry Telverron ſaid, Phat T may ad-nit him co be Tenant for 
years, if ] accept of the Rent,” or bring Waſte, as (arrer ſaid gr 
ut 


_— 


he hath not biſt for years, ic.ceſpe& of bis, claim + But I ar coti7 
ded (9, erre ddr Rent, ar by bripging ofthe ation of Waſtey 
| te rigging of the ation of Debt, rhe Leſſor is concluded; 
244 if it ft 


bindhis heir. It was conceived it ſhall, becauſe t 


rd, rhe ſtrongeſt concluſion that is. wits re 
Paſch. 3 Caroli, inthe Kings Bench. 
STS» |: Smirn's Caſe. ow 


AM for years was made of Lands in Af;dd/eſex, and the Leſſor 
A brought Debt in London againſt the Aſſignee. The opinion of the 
whole Court was, that it was not well brought, bur the Aftion ought to 
have been brought in Afidd. Foxes Juſtice, Debt for Rent uponi the 
privity of Contrat may be brought in another County ; but ifir' be 
brought upon the pjvity of Eftate, as by the Grantee of the Reverfion, 
er:againſt the Aſſignee of the Leſſee, then it ought ro be brought inthe 
County where the,[and is. Qx0d nota. 

| | bl 12-5 
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Paſch.3 Caroli, in the K ings Bench. 
47 4s, Cremer and Tookity's Cale. 


AN a&tipn of Debr was brought for ſuing in the Court of Admiralty 
againſt rhe Statutes 'of 13 R.2. cap.5. & 15 R,2. cap 3. whereby 
it 15 enacted, That of manner of Contracts, Pleas and Complaints arifing 
within the body of the Counties-as well by land as by water, the Admi- 
ral ſhall in no wiſe have conwſans:” And the Statute gives damages, part 
to che parry,and parr to the King. And the Plaintiffin the ation of Debr 

id declare, That the Defendant Tookley did implead (remer the Plain- 
tiff in the Court of Admiralty ; 'And in his Declaration ſet forth, That 
one Mnllebeck was Maſter of a Ship, ec. and that the Contra was 
made in Londow 4 And that Tooklcy the Defendant did forcethe Plain- 
riff 'ty appear, and proſeruted the Tuit upon the Contratt in the Admrrat 
Conrt, And by ſpecial Verdi& « wisfound, That a Charter-party was 
made betwixt Mallibeck.and Cremer at Dunkirk, And that Tod did 
proſecute Cremer inthe Admiral Court by vertue of a Letter of por: 
ney; and ſo-that he as Attorney o 7 Kare proſecute the ſhit r = 

| The. 


386 (emer and: Tookley's.(;afe, 
The: Caſe was argued by «Andrewes for the. Plaintiff, There are. two 

int ; The firſt upon the juriſdiction of the Admiralty, che Contr 

eing made at Dazkzrk,, but tobe performed in Eng/and - The. ſeco 
HT ook/ey, being, the. Attorney, be ſuch a party' proſecutor as .is- with- 
in the Statutes. T he ancient Law of the Admirals/Juriſdicion appears 
in our Books. 8 E.2. {orone 399. Staunton Juſtice, It ſhall not be ac- 
counted the Sea, where a man may ſee the land over the water: And the 
Coroners were to do their office in ſuch caſe, and the County was to 
take notice thereof, 40 Aſ.25. Stamford 11, This Commiſſion-was at 
the Common-Law before the Statutes of Pyracie. 46 E. 3. tras. 38, 
Statham: It is pleaded that the Defendant togk the goods as Pyracie,&c, 
I infer Parygns that it was a good Juſtification. 7 R. 2. tras 54» Stat- 
bam, Treſpaſs was brought for a Ship and Merchandiſes taken upon the 
Sea, .and holden good ; which proves that the Common-Law had ju- 
risdition upon the:Sea, and not the Admiral. 6 R.2.Proteftion 46. Þro- 
tetion: quia profetturus ſuper altum mare: Belknap, T he Sea 1s within 
the Kings juriſdiftion; andthe. Sea is as well in the Kings protection 
as is the Land... B+ | 5, * 

It may be obje&ted, That the Contrat. was midg i Dunkirk; and 
ſo ent ofthe body of the County, and ſo our Law'cannot take notice 
of it; and if the Admiral ſhall not have jurisdiion in ſuch caſe, it 
ſhould remain undetermined. To that I anſwer, If all the matter were 
to be done at D8zxkirk , then all were a Marine caſe, and the Admiral 
ſhould have juriſdiction ; but if any part were to be done in England, 
then it is otherwiſe. 430,31 Eliz-C.63part 47,in Dowdales caſe, In at 
Action upon the Caſe upon Aſſ»mpfer, the Plaintiff did declare, That 
the Defendant at Londen did aſſume that ſuch a ſhip ſhould fail from 
AMelcomb Regis in Suffolk, to eAbvile in France - The iſſue was tryed in 
London, becauſe the Contrat was made in England. Paſch. 28 Elix. 
Gyane and Conſtantines Caſe : there becauſe- it was part upon the Sea, 
and part upon the Land, the tryal was at the Common-Law, and notin 
the Admiral Court. 48 E.3z.2, One did retein three Eſquires to ſerve 
in France ; there becauſe the Reteiner was here, the eryal was here: 
If a Mariner contrat with me for wapes to fail in ſuch a ſhip, he ſhall 
demand his wages atthe Common-Law, and not in the Admiral Court. 
21.39 H.6.39. There a Protection ſuper verilationens { alifie,@&&c, cannot 
be moraturws, becauſe that the Sea is ever ebbing and flowing, and doth 
not ſtand ſtill. So that if any part of the Contra be-to be done-upon 
the Land, then Common-Law ſhall have the. juriſdition, Wreck of 
the . Sea ſhall be tryed at the Common-Law, becauſe it is caſt upon.the 
Land. Dyer 326.7 E.1. AveWvry.192. A Replevin was brought of a 
ſhip taken upon the coaſt of Scarborough, and carried into Norfolk; 
ard. it was alleadged to be within the Statute of Malebrid e for taking 
a Diſtre(s. in one, County, and carrying of.it into another County. 
Bereford, 
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Bireford,” The King wills that the Peace be kept as well upon the Seq as 
opon the Land. And our Caſe differs from' Lacy caſe, C, 2. part : Fot 
in that caſe of Felony it is meer local ; bur Contracts are not ſo local. 
The ſecond point, Whether this be a proſecution within the Statutes, 
becauſe it was done by vertue of a Letter of Attorney from Mzuliibeck, 
32 E. 3. barr. 264. Annuity 51. Qui per alium facit, per ſeipſum facere 
viderwr, The Statute of Aerron cap.10. gave power to make Attorneys 
in any Court, Coz. 236. but the Attorney muſt look at his peril that 
that which he doth be a lawful at. Here A»/libeck himſelf could not 
have juftified this proſecution , nor ſhall his Attorney, 9 H.7. 24. 
28 H.8.2. Qxod per me no poſſum, per alium uox poſſuns. If an Enfanc 
make a Letter of Attorney to make Livery and Seifin , and the Attorney 
maketh Livery accordjngly,he is a Diſſeiſor. C.10. part 76. If the Court 
taye not juriſdiction of the Cauſe, the Miniſter muſt look to it at his 
peril, otherwiſe he is puniſhable. ' 745.253. One may do that himſelf, 

which he cannot do by Attorney: The Lord may beat his villein, but 

a ſtranger cannot do it for the Lord : the Lord may diſtrein for Rent 

when it is not behind, and the Tenant ſhall not have treſpaſs ; bur if the 

Bailiff diſtrein when no Rent is arrear,treſpaſs lieth againſt him. 2 H.4, 

4. 9 H. 7. 14. In Treſpaſs all are Principals. Then the Atrorney here 

and Mzllibeck are both Treſpaſſors againſt the Statutes : And the doing 

of the Atrorney at the command of the Maſter ſhall not avail him. 

Ui. Toyo 159. doth conduce to the reaſon, that the Attorney ſhall be 

puniflhied. It ſeems this ſuing in the Court of Admiralty is a Contempr, 

for it is malum prohibitum; and fo either Aſ»llibech of the Attorney are 

aniſhable. And in this caſe the Plaintiff hath his EleRtion to fue 1{nls- 
" or the Attorney ; and therefore having ſued the Attorney, the 

Aion brought againſt him will well lie. 

Calthrop for the Defendant. It was objeted, That the Court of Ad- 
miralty did begin but in the time of King Edw.z. But Dyer 152. proves 
the contrary: For there in an Aſſiſe brought of the Othce of Admiralty, 
the Plaibtiff doth declare the ſame tobe an Otfice time our of mind &c. 
which'proves it to be a more ancient Office - [And in the Stature of 
2 H.5. cap.6, There the wotds are to enquire of all offences &c. as the 
Admirals after the old cuſtom ; which proves that it is an ancient Othce. 
Irs true, AvoWwry 192. makes againſt me; but the Notes of that Caſe 
ir! writing proves that the book is miſprinted. 1 confeſs, if part of che 
thing be to be done here upon the Land,thar it is triable at the Common- 
Law.' The Defendant in this our Caſe is not hable to: he penalcy,becaafe 
at the time of the making of theſe Statutes it was not known that any 
Charter-partie was made beyond the Seas. 2-E. 3. 0blig.1 5. Debt was 
broaght upon an Obligation made at Barwick; where becauſ chis Court 
had not juriſdiion , It was adjudged, That the Plaintiff #ihi/ capiar per 
breve. Teſtament 16. A Teſtament bore date-at Cane in Normanay, 
WICTe Ddd : which 
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which was proved: in Egheinde} : Pole, -Upgn.nn Obligation: which bears 
date in Normasiy, '2 mim ſhall not have an Aftion here ; but j£,is. good 
id caſe of a Will proved here. . 6 E.3-17,18.. be Abbot of Crewlqnd 
anted an Annuity, and the Deed was made in Scorlaud : Hthe Deed 
d been the-ground of che Attion,then the Action would not baye hen; 
but becauſe the Need bore date before time of WEMPry, the, Annuity 
did ie; for the: Action was not brought upon the Deed, but upon. the 
Preſcription. 1 E.3.1.1$.'3-#.3.5 v. It is ruled, where checitle is made 
by a Deed which bears date beyond Sea, that the ARton will not lie. 
x3 H.4.5 & 6. An Obligation bore date in France , and was made ac- 
cording to the Law.of Fraxce.. 6 K.2.cep.2. Where the Specialtic hears 
date, there the Aon ſhall be brought. The ficſt book, chat ſpeaks of 
Deeds bearing date out of Exzgland,toH.6.2 8,29. 20 E.4.1. 2nt 4.72. 
You muſt ſuppoſe then, That it was at a place in England ; and that is 
but a fiſtion of Law , and you ſhall never-make a mau fubje ro the 
nalty of a Statute upon a fiction.of Law, {, 11. part 5l. A Difeifor 
makes a Leaſe for life or years; the'Diſſeiſee ſhall not not bave an Act. 
on of Treſpaſs vi & armis'againft him , becauſe he comes in by title : 
For this fition of Law, Thar the Frank-tenement hath always been in 
the Diſſeiſee, ſhall not have Relation to make him who comes in by title 
to be x Treſpaſfor vs & armis. 18 H.6. 23. A Reverſion is expetant 
upon an eſtate for life; and in the, mean gime betwixt the Grant and 
the Attornment the Leffee commis Waſte ; yet although the Attorn- 
ment relate to make the Grant good 4b axitto, yet the Relation being a 
fiction of Law witl not make the Leſſee puniſhable for Waſte. 'Then jn 
this our Caſe, the Deed_bears date beyond the Sea ;. and then ta, make 
D#1kirk to be in England by a htion in Taw, ſhall not be rejudicial to 
the Defendant, Com.369. The preamble of a Statute is the belt Inter- 
preter of the Statute. In-the Statute of -x 3 R, 2: the preamble, ſaith, 
Becauſe rhe Admirals and their Deputies do hold their Sefſions 05-c. 38 pre- 
judice of theKing and of the Common-Law,and in deſtruttion.of the commen 
people, cc. Bur this Deed bearing date beyond the Sea, is no prejudice 
to the King, nor to his Franchifes,nor to his people to be ſued in the Ad. 
miralty. 32 H,8.cap.14. The fuit within he Admiralty ought ta, con- 
cern Charter-partie, and Fraighting of a Ship. 'For by chat Statute it was 
enaRted, That if any Merchani-ſtranger { as 17ukbeck, was ) by long 
delaying and protraQting of time (as in our Caſe) otherwiſe .then was 
agreed between the faid Merchants in or by.the ſaid Charter-partie, &c. 
ſhall have his remedy before the Admiral; which Lord Admiral ſhall 
take ſuch Order, &c. In our Caſe at Bar, It was a-Charter-partie made 
beyondSea. 2. It was for the freighting of a Ship. 3. For the 
breach of it was the the ſuitin the Court of Admiralty, .But .admit that 
this point be againſt: me, then for, the ſecond point 1 do conceive, that 
be who is,puniſhable by the Statutes'muſt;be Profecutor, which the Hes 
JETS endante 
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feridantis not; for what he hath done, he did by vertue of a Letter of 
Attorney, and he did it in the name of another, and it is the A& of the 
other. C. 9. part 76. Combes Cale, If a man have power to doan A by 
force of a Letter of Attorney , it ought to bedonein the name. of hin 
who grves the power.” 3 Ma. Dyer 132. If Surveyors bave power to 
make Leaſes, if they make the Leaſes in their own names, it is aot good; 
but they ought to be made in his name who giveth the power. 11 Elix.. 
Dyer 283 The Statute of R. 3. giveth powerto Ceſtuy quenſe to make 
Leaſes , and he makes a Letter of Attorney, the Attorney muſt make 
the Leaſes inthe name of Ceſtny que w/e , who hath the powes by the 
Sratute. C 9. part 75. A Copyholder may ſurrender by Attorney, be- 
cauſe it is his own furcender, 5: Perkizs 196. 199. A Feoffmenc 
with a Lefter of Attorney to the wife to make Livery , is good; 
butthen the wife muſt make the Livery in the name of her husband. 
Secondly, in this Caſe. at Barr, the beginning and the proſecution of 
the Suit was altogether for the benefit of Mnlibeck , and ſo itappears 
by the Records of the Court, and no notice is there taken-of the At- 
torney but of the Maſter. L. 5. £.45. A Writ is directed to the Sheriff, 
and the Under-Sheriff makes a falſe retorn,the Sheriff ſhall be amerced; 
and not the Under-Sheriff, for the Law doth not take notice of him. 
7 Eliz, Dyer 239-, The Cuſtomer himſelf and not his Depurie, ſhall be 
charged. nd ſo in our Caſe Mullibeck being partie to the whole,ought 
to be accounted the partie proſecuting within the words of the Statutes. 
The Statute of 4 H. 7. cap, 27.._is 1o as they.purſue their claims with- 
in five years; ſuch proſecuting-or purfuing ought.co'be by the partie him- 
felf. C. 9. part 106, If one of his own head take claim , it:isnatgood 
claim for to avoid the Fine, &c. The Statute of x61 Ko: .cap.'s. of 
Premunire makes againſt me; for there the Procurours , Councellors, 
Sollicitors, Abettors and Attorneys are named by the expreſs words of 
the Statute, and there is-an expreſs proviſion againſt them : But in our 
Caſeit is not ſo; for if our Statute had intended to extend ro Councel- 
lors, Attornies, &c. it would have expreſly named them. There are dt- 
vers exceptions which I take to the Verdict. Firſt, There is variancein 
the place; betwixt the Declaration and the ſpecial.VerdiQ ; for the De- 
claration layeth the Contra to be made at Daxk;rkin England, and the: 
ſpecial Verdict finds it to be made at Dwnkirkextra partes tran[marinas. 
Secondly, The Declaration ts to take in Mariners, and thefpectal Ver- 
dift is to take in Men, Thirdly the Declaration is, AShipto be prepa- 
red, andthe, Verdiqisro be m readineſs, Fourrhly, The Statute of: 
15 R.2. and 2 H. 4.gives the Aion by way of VVritz and here it is by 
Bill. 42 «Ff.1 1. There one was taken in Execution and eſfcaped', and 
there a Bill was exhibited for the eſcape : and it was holden becauſe the 
Seatute of eſt. 2. gavea Writ of Debt, it ſhall not be extended by 
equity to @ Bill of Debt, Com. 38.-4. and Cow. 36, 37. Plats _. 
; 4 J1EXE. 


390 The C hanteltor of\Glodceſter's Caſe. 
There theTulpment is given upon a Bill for an eſcape; bur Mr Plolbdes 
ſ:id that dom eo Urry # trard Cafe. The Stacate of i 8 £/tz. cap. 5» 
6f Tfformers is in the'nepative, viz, Thar none ſhalt be admitted or re- 
ceived to purſue any perſon upon any penal Law , but by way of Infor- 
mation, or original Aion, and-not otherwiſe, Mich. 29 Eliz. it 
Clarks Caſe it was reſolved , that the Statute of 18 £/iz. was a penal 
Law, and the partie muſt not be ſued by Bill, but as the Statute hath pre- 
ſcribed. 27 H. 6. 5.There upon Premwnire facias, it was adjudged good 
by Bill; but there the Aion was not directed ſo preciſely by the Sta- 
rate, viz. in what manner the'partie ſhould proceed, There ate no pre. 
fdents that an Action of Debt hath been brought for purſuing in the 
Court of Admiralty, but in ſuch Cafe a Prohibition granted only : and 
for theſe cauſes he prayed Judgment for the Defendant. Obſerve Rea- 
der, the Argument of Calthrope ; he doth not ſpeak to the point, where 
part of the thing or Contra is upon the'Sea, and part upon the Land, 
as it was urged by e-Lndrews who argued on the other ſide. The Caſe 
was adjourned. | 
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Paſch. 3 Caroli, rot. 362. in the Kings Bench. 


T wascited to beadjndged , That if a man' purehaſe the next Avoi- 
dance of a Church , with an intent'to preſent his ſon , and afterwards 
he preſent him, that it is Sywony withinthe Statute. 
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476. SurTToN the Chancellor of Glon- 
celter's Caſe. 


JN the Caſe of S»tton who was Chancellor of Glowceſter., . and put 

out of his place for inſufficiency in the Eccleſiaſtical "ourt, Trotman 
moved for a Prohibition to the Spiritual Court, and ſaid that the Biſhop 
had power to make his Chancellor, and he only hath the Examination 
of him, and the allowance of him, as itis inthe Caſe of a Parſon who 
is preſented to the Biſhop, and ſaid,that if his ſufficiency ſhould, be after- 
wards reexamined,ic would be very perilous, Deaariag Juſtice, If an Office 


of 
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of, Skill be granted to one for life who hath no skill to. execute the Of- 
flce, the grant is void, and he hath. no Frank-tenementin it. - A Prohi- 
bition is for two cauſes: Firſt to give to us Juriſdittion of that which 
doth beloag unto us: And fecon ly , when athing is done againſt the 
Law, and in breach of the Law , then we uſe to grant 4 Prohibition, 

ones Juſtice, Brook, had a rome of the Office of a Herald at Arms for 
ife ; and the Earl Marſhal did ſuſpend him from the execution of his 
Office, becauſe he was ignorant in his profeſſion, and full of Error con+ 
fraryto the Records : and it was the opinion of the Juſtices , that be.. 
cauſe he was ignorant in ſuch his Office of Skill, that he had no Free- 
hold in the Office, In the Principall Caſe, the Prohibition was denyed: 
And afterwards Sttoy was put out of his Office by Sentence inthe $pi- 
ritual Court, for his inſuthciency. 


Paſch. 5 Caroli, inthe Kings Bench. 
477+ Symn's Caſe. 


Wo men having ſpeech together of oh» Symms and william 
Symms, one of them ſaid The Symmſes wake Half-crown peeces,and 
John.Symms did carrie a { loak-bag full of clippings. And whether the 
AQton would lie-was the Queſtion, becauſe ir was incertain. in the pers 
ſon;For he did not fay Theſe Symm/es, but T he Symmſer: Like unto the 
Caſe where one Farrer being (lain, and certain perſons being Defen= 
dants in the Star-Chumber , one having ſpeech of them , ſaid , Theſe 
Defendants did murder Farrer ; and it was adjudged that the Afion 
would not lie, for two cauſes : Firſt becauſe the words (Theſe) was un- 
certain in the perſon : And ſecondly it was incertain inthe thing; For ir 
might be that they had Authority to do ir,as in Als Caſe 17 Fac.in the 
Kings Bench,T how haſt. Coyned Gold, and art a Coyner of Gold. Thirdly,a 
Cloakbag of clippings, that is alſo uncertain ; for it might be clippings 
of Wooll, or other things, or it might be clippings of Silver from the 
Goldſmith ; For the Goldſmith that maketh Plate ,  maketh clippings: 
And fourthly, It is notſhewed any certain time when the words were 
ſpoken : And for theſe cauſes it was adjudged that. the. Ativn would. 
notlie: 
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478* Wurrrtis and WzesTon's Cale, ... - 
A N Ation of Debt w2sbrought upon the Statute of-2-£1'6. and 
the Plainriff declared, That atthe time of the Action brought, Ie 
was Parſon of Aerrel, and that Yeſton the Defendant did occupie ſaeh 
Lands, zedſowed them with corn; Awno 21 Fac. and that he did-not fer 
forth his Tythe-corn, &c. The Defendant pleaded in darr of the Actor, 
That 3. W. Prior of the Hoſpital of St == of Jeruſalem , was of the 
Order of Hofpitalers, &c. and that he held the ſaid 'Lands free from 
the payment of Tythes, and that the Priory came by the Statute of 
32. H,8, tothe King: By vertue of which Statate the King was ſei- 
ſed thereof, and that the ſame deſcended to Queen Elizabeth, who gran- 
red the Lands unto weſtos te bold as ampiy as the late Prior held, and 
that he was ſeiſed of the Lands by vertue of that grant, Er propriss 
manibus ſus excolebat. Uponthis Plea the Plaintiff did demurr in Law. 
Nozy argued forthe Plantiff, There are three points'm the Caſe; Firſt, Tf 
theſe Lands the poſſeſſions of the Hoſpitalers of St-oh»,which they held 
intheir own bands-were diſcharged of Tythes. Secondly , Tf there be 
any thing in the Statute of 323 H, 8. by which'the Purctiafor of the' 
King ſhould pg Thirdly; Admitring that it ſhall be'a dif 
charge, if the Defendant hath well entitled himfelf ro fuch diſchar 
or Priviledp. Firſt it is not within the Statute of 32 H. 8: cap. 17. 
that Statute did not extend tothe Order of St Fehr. Secontlly ,* the 
Statute of 31 H. 8. cap. 13. doth not diſcharge any but whar-was 
then diſſolved. Thirdly, The Srardte of '32 H. 8 cap. 24. gives thepoſ- 
ſeſſions of the Hoſpitalers of St Fohns to the King , and nortthe Statute 
of 31 H.$.. Note that the Defendant did recite the branch of the 
Statute of '31 H.8. cap 13. That as well the King, his heirs andfncreſ- 
ſors , asall andevery fach perſon and perſons their heirs and affipnes, 
which have or hereafter ſhall have any Monafterie, &c. or other Reli- 
Sious or Ecclefiaſtical houſes or places ſhall hold, &c. according to 
their Eſtaces and Titles diſcharged and acquitred of the payment of 
Tythes, as freely and in as large and ample manner as the ſaid Abbors, 
&c. had or uſed : Alſo he recited the Statute of 32 H. 8. cap. 7 which 
Enactsthat none ſhall pay Tythes, who bY Law, Statute , or Priviledg 
ought to be diſcharged. The Statute of 31 H. $. recites that divers 
Abbies , &c, and other Religious and Ecclefiaſt'ca! houſes and places 
have been granted and givenup to the King : The-Statute enaRs that 
the 
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the King ſhall have in poſſeſſion for ever all ſach late Monafteries, &e. 
and other Religious houſes and places, 8&c. And alſo enas that the 
King ſhal have not only the ſaid Monaſteries, 8c. but alſo all other Mong? 
ſteries, &c. and all other xy and Eccleſiaſtical houſes which here- 
after ſhall happen to be diſſolved, ſuppreſſed, renounced, relinquiſhed, 
forfeited, given up, or by any other means come to the King ; and ſhall 
be deemed, adjudged , veſted by Authority of this preſent Parliament, 
in the very actual poſſeſſion and ſeiſin of the King for ever , in the ſtate 
and condition they now be. /5. The Statute, And ſhall have all 
priviledges, &c. in as ample manner and form as the late Abbots, &c, 
had, held or occupied, &c. The Queſtion then is . Whether the med 
of the Hoſpital of St ob» at Jeruſalem , are intended to be within the 
ſaid Statute of F 1 H. 8. And I conceive that they are nor : It doth nor 
appear in the pleading, that the Priory of St oh was an Eccleſiaſtical 
Houſe, therefore it ought to have been averred. Ir is true, to plead 
that ſuch a man hath entred into Religion, is intended that he is a per- 
ſon dead in Law, They were never Eccleſiaſtical, nor ſo accounted; they 
muſt be bo. h Religious and Eccleſiaſtical, who are within the Statute of 
31 H. 8. For the ſaid Statute doth not extend to Religious houſes unleſs 
they be Ecclefiaſtical, 77yal 99. proves that they were Religious , 
21 H. 7.7. And the Statute of Templers, 17 E. 2. do ſhew that they 
were Canonized (whichis) admitted unto a Rule of their own Law, 
and not that they were made Saints, or that they were Eccleſiaſtical; 
1 E,3.7. Nonability 4. They weredead perſous in Law. Feoffments 68. 
proves that they were religious;but whether they were Lay or Eccleſiiſtt 
cal,I have not read. In the difference of Summons to Parliaments unto the 
Templers, the Summons is, Yobis mandams in fide & legeantins; but the 
Summons to a Spiritual Lord is, i» fide & eleftione ; and fo was the Sum- 
mons to the Prier of St Zohns of 7eruſalem, but that was becauſe he held 
in Frankel/moigs,but that doth nor prove him to be Ecclefiaſtical;for ticſt 
they exerciſed themſelves in Arms, It was part of their Order, arms /e 
exercere; and that is againſt the Rule of the Common Law, co meddle 
with blood. Secondly, They uſed-no Impoſition of hands, but only a 
Robe, nor had they ſo much Ceremony as a Knight of the Bath ; and 
yet the Knights of the Bath are not Ecclefiaſticall. So there is noching 
in their Creation or Order , that makes thein Eccleſiaſtical ; For they 
were Lay-Monks of the Order of St Anthony. The Jeſuites have Lay- 
Brethren, and not Eccleſiaſtical. 44. Af. 9. There the Detendant piea. 
ded inbarr, That-the Prior was a Lay-man, and fo not under any Rule 
and itis there admitted that he wasa Lay-man , and yetchac he might bs 
Prior, and bringthe Aion in his own name, and not as Prior with Ls 
brechren, which proves that the reſidue were dead perſons in Law. If 
there be profeſſions alledged in one of the Hoſpitals of St Fob of Ferw- 


ſalem , how ſhall it be tryed ? By the Country. Tryal 99. Proteiſion 
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was alleadred in the Nlainnft ,, who was. Knight, of. the Ora oh Lie 
Lenplers:;' and.it wascommanded,to-cerufe it;, And the Biſbop-could 
got enquire of it, becauſe-the Oxder of. a Knight. Lempier was exempr.. 
ed:by the Pope : But Try! 98. there it was certified. by the Biſhop, 
yetall our books are contrary, toit,, 2 &. 3, 4 34pr of/ſia.allegata fir ta 
guodamimiliti Saxtti f ohannis feruſalem, qua inmeaiate [o 1b P apa ſwnt, 
non habere cuiſcribere poſſunt, &c, 21 H: 7.7. Selden 121.10 Vis Riſto» 
ry of Tyches,, that they, were accounted no part of, the Clergy , but 
meerly Lay. With us they were accqurited Lay, and therefore it. is not 
material what they were accounted of. in other places. A Colledg is. a 
Lay Corporation: if they be diſſeiſed, an Aſſiſe muſt be brouglit, The 
Statute of. 1: and 2, Philipand ary is, That men. might deviſe to ſpiri- 
tual Corporations, notwit}:ſtanding the, Statute de terr:s ad munum more 
trum non perend. or any other. Statute tothe contrary. Dyer 254. There 
a Deviſe was unto a Colledg and Grammar-School, and holden a.good 
Deviſe, becauſerhe Statute of Philip and. ſary ought to be favourably 
expounded, being for the benefir of rhe Corporation. I take another 
reaſon from the manner of payment of Tythes : Eccleſiaſtical perſons 
payed Tythes; but no Tythes-were paid by the Hoſpitalers of St Zohps 
of Zernſalem The Statute of 27 H.8.diflolves Abbies,&c. but doth noc 
relate to any formerly given up, &c. and the realon was, becauſe they 
were but petty Abbies. The Statute of 31 H. 8. diſſolves none; but re. 
cites that whereas divers have given up, &c, or were to be given up, but 
ſhews no reaſon; for divers inquiſitions iſſued forth to enquire of their 
Lands ; but the Statute of 32 H. 8. doth. not ſhew any.ſuch reaſons, 
but other reaſons; becauſe that Roges was taken away, and that they held 
of the Pope. Andif they were diſſolved. by the Statute of 31 H, $, 
then what need a Statute the next year after, viz 32 H. 8. ro diſſolve 
the Corporation? By the Statute of 26 H. 8. cap. 3. the King hath the 
rſt Fruits and Tenths of all that ſhall be promoted to any Benefice or 
promotion ſpiritual, This doth not extend to St 76h» of Zernſalem; and 
therefore afterwards in the ſame Statute it is Enacted , That every. one 
which ſhall be elected, or by other means appointed to the Dignity of 
the Prior of St Fohxs of Jeruſalem, ſhall before their real and actual 
entrie into the Dignity or medling with the profits, ſatisfie the King, &c. 
Now if they were intended in the words Spiritz2/ prometion , it was in 
yain anew to enact for them. The AR of 32.H. 8. extends to 1Trelaud, 
and ſo doth not the Statute of 31 H, $. the Statnte of 31 H. 8. extends. 
only to Eccleſiaſtical and Religious ; fo they were not intended within 
the Statute of 31 H.8. Next, If they were intended within the Sta- 
tate of. 31 H. 8, then the Statute of 32 H. 8. gives them abſolutely by 
name to the King : The Statute of 31 H, $, gives nothing to the King, 
but thoſe thatare or were to be given up, forfeited, furrendred, or 0- 


therwiſe given up ; but gives nothing to. the King but by. the help of 
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ſome other AR, viz. forfeiture, ſurrender, or otherwiſe given up. ' The 
word ( Otherwiſe) never intended Diffolution by AR of Parliameritg 
for that.is par wenn the particulars recited. The Statute of Malebritly 
cap-30. n. Prous/mmy oft. quod 5 depredationes vel rapini aliqui fianr Abbas 
tibus, &c, vel alizs Prelatis Ecclefaſtics, cc, That Stati'te never inten- 
ded to extend to Biſhops, who are paramonyt and ſuperior to Abbots : 
The word (al: ) will bear no ſuch ſenſe, to make the ſupector to be ins 
tended , when as the inferior is recited. The Statute of 13 Flix. re- 
cites, That no Colledg, Dean and Chapter, Parſons, Vicars, &e. may 
make a new Leaſe, unleſs within a year of the end of the Leaſe in being. 
Now a Bifhop is ſuperior and above theſe particularly named, and may 
make concurrant Leaſes : ſo here rhe word (Otherwiſe) doth not in- 
tend that ; Otherwiſe) ro be by AR of Partiament , and to extend to 
greater then the particulars recited. The Statute of 32 H.8$. fayes that 
the Corporation ſhall be diſſolved and void ; bur the Statute of 31 H.$: 
doth not ſay that the Corporation ſhall be difſolved and void. The 
Statute of 32 H.8$. ſayes that the Corporation and poſſeſſions ſhallbe ma 
the King by vertue of that AR; then not in the King by verrue of the 
£& of 31 H.8. A beoffment in Fee is made unto the uſe of «-'iri 
Tail, he hath che Uſe by the Statute of et. >. cap. 11 Now when the 
Statute of 27 H. 8. cap. 10. came , he bath the poſſeſſion by force of 
that A, viz, of 27 H.$. and not by force of the Statute of 'Wefe. 2: 

if the King be not in by the Statute of 3 : H, 8. then he ſhall! not tiave 
every of che Priviledges which the AR of 31 H.$. giveth. C.2. parr, 
The Biſhopof Canterbwries Caſe. The Colledg of Maidſtogg was Re- 
ligious, but not Eccleſiaſtical; and it was adjudged that the Purchaſors 
of the Lands of the faid Colledg were not diſcharged from the pay- 

ment of Tythes, becauſe the Colledg was nor Eccleſiaſtical, but Reli- 

gSious only; and Religious and nor Eccleſiaſtical, came not tothe King 

by the Statute of 31 H. 8. 18 facob;, in the Common Pleas , Wrights 

Caſe; The Priory of Hatfie/d being of ſmall value, viz. not having 

Lands of the value of 200/. per annwm was diſſolved by the Statute of 
27 8.8. and the Lands were not Tythe-free in the hands of the Pur- 

chaſors, becauſe the Priory came not to the King by the Statute of 
31H. 8, and yet they were Tythe-free in the hands of the Prior him- 

If. 

The ſecond point upon the Statute of 32 H. $. The words are, That 
the King ſhall have all Rights, Intereſts and Priviledg, as it was in the 
hands of the Abbots, Priors, &c. It is objected, To be free from pay- 
ment of Tythes is a Priviledg:1 anſwer, That neither Right, Intereſt, nor 
Priviledg do free him from the payment of Tythes: Firſt , there isno 
diſcharge of Tyrhes by the word (Intereſt) inthe Statute, for that is 
plain; Then the queſtion is , if the word Priveledg will diſcharge the 
Lands from' the payment of Tythes ; and if that word would _ 
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ficed to have diſcharged the Tythe,: what need was thereof the, ſpeeig 
Clauſe to diſcharge Tythes 2; The;Statute of 27 H,$,diflolvesChayn- 
teries, and there it is ſaid ,. That the-King/ſball have and enjoy, &c{, and 
here alſo all Priviledges are given ; then the Statute of -1 E. 6, came; 
and gave all Chaunrries to the King, and therethe word (Priviledg) was 
not in the AR; yer by thoſe words the Lands were not diſcharged from 
the payment of Tythes : The Statute of 31H. 8.is, Conditions and 
Rights of Entrie ; yet there was another Act made to give Conditions 
to the King. . But admit that the King himſelf be diſcharged , yet his 
Patentees are not diſcharged. The Priviledg was perſonal, and perſo- 
nal Priviledges are not transferrable. 35 H.6. 56. A Statute diflolves 
the Templers, and gives the Lands to the Hoſpitalers to hold by the ſame 
_ as the Templersdid, which was Frankalmoign ; yer the Grantee 
eld by Fealty, for that Franka/moign is a perſonal priviledg, and cannot 
be transferred by general words. The King (it's true) ſhall havethe 
priviledg,. for be is a priviledged perſon ; for of his goods he ſhall not 
pay Tythes, if he do-not grant them over : and the Grants prove, That 
eſs he had granted them, he ſhould have paid no Tythes. The Sta- 
tute of 31 H, $. fayes, All Conditions which the Abbots, &c. have; yet 
untill the Statute of 32 H $8. no Purchaſor could rt3ke advantage of a 
Condition. Hil, 44, Eliz. in the Common Pleas, Rot. 1994. Spurlings 
Caſe, The Purchaſors of Lands of the Hoſpital of St Zohns of {par 4 
lem, were not priviledged from the payment of Tythes. Paſch. 8. j4- 
cobi in the Common Pleas, Urry and Bowyers Caſe , Ina Prohibition it 
was holden by ("ok and Nichols, That the Purchaſor of St Fobns of Ze+ 
rnſalem ſhould pay Tythes ; but Winch and Warburton. cont. 
18 7acobz, in the Common Pleas, All the Judges but Warbsrton | held 
zhat che Purchaſor ſhould pay Tythes, 10 E/:z. Dyer, There it doth 
not appear whether they were of the Order of Templers or Ciſter- 
tians, 

The:third point in this Caſe, The Defendant doth- make no title to 
the Diſcharge, for he hath not averred that the Priory were Eccleſiaſti- 
cal perſons, If a man plead that A, is profeſſed, the Court cannot take 
notice of it that heisa dead perſon in Law ; But if he ſaith that he was- 
of fuch an Order, he ought to fet forth of whatRule the Order is. Se- 
condly, Tlie manner of their diſcharge was, when they did Till and ſow: 
their Lands, proprizs ſumptibus & manibus. If they grub up Roots, 
and make the Lands fic for Tillape; but if their Tenants ſow the Lands, 
they ſhall pay Tythes , for they had the priviledg in-reſpe&rhey ſhould 
not be idle ;. unleſs all theſe do concur, they. ſhall pay Tythes, viz. 
plough, ſow, reap, and.carrie the.Corn. Theſe Priviledges are to be 
taken ſtritly , becauſe they are to defeat the Church of her endow- 
ment; and therefore in this Caſe the Defendant doth not well entitle 
himſelf co, che Diſcharge, unleſs he do ſhew thax he did occupiethe Land 
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fv onewhole year before, and that he did plow, ſow, and reap the 
corn';-Bur he ought for to Have ſhewed, that ſuch time he' plowe4 rhe 
and, fuch'a'time he ſowed it, and ſuch a time he reaped the corn: 
Otherwiſe'the Court will intend that another man did plow and ſow the 
land, and that he only reaped it : For if Leſlee'of the Hofpiral doch 
plow thie Land, and ſow it, and afterwards doth ſurrender to the Prior 
of the Hoſpiral who reaps the ſame, he ſhall pay Tythe of the ſame, for 
the Priviledge was granted unto them who were Labourers. And the 
Defendant perhaps might have the Lands to halfs : thar is to ſay, to 
have half the Corn growing upon the Lands. The pleading is not good. 
When yonplead two Bars, each Bar muſt ſtand of it ſelf, and the ſur- 
pluſage of: the one Bar ſhall not help the defe& of the other Bar. The 
word ( Priviledge) inthe AR of 32 H.?. doth not extend to Tythes : 
If it doth, yer the Purchaſor ſhall not have the Priviledge. Dod2eridge 
Juſtice, The Statute of 3 2 H.8. was made,becauſe that thoſe of $. Johns 
of Zeruſalem faid, that they could not ſurrender their Hoſpital, becauſe 
they had a Supreme Head over them, viz. their great Maſter the 
Pope. 

Chawke Serjeant argued for eſto» the Defendant: The pleading 
was over-ruled to be good, the laſt day the Caſe was argued. We have 
well entitled our ſelves to the Diſcharge: For we have pleaded that 
we had the occupation of the Lands for one whole year ; and thar 
. Weſton the Defendant plowed, ſowed, and reaped the Corn upon the 
lands at his own coſts and charges ; And the Plaintiff hath not ſhewed 
that any-other plowed, fowed, or reaped the ſame, Our title 'is by pre-- 
ſcription, which is confeſſed. This Society was erected in the time of 
King Henry the 1. and itcontinued untill 32 H:;8, 44 Eliz.in Spurljpgs 
caſe, there were two reaſons of the Judgment, 1, There the StatutTof 
31 H.$. was not found, and fo the King was notentitled to rights and 
priviledges, and by conſequence ſo was not his Pattentee. 2. Irdid not 
appear-that the Councel of Lateran (15 Johanns) did extend to theſe 
Orders, which was ſaid to have been created 17 E. 3. whereas indeed it 
was created in the time of Henry the 1. Regulariy this priviledge- is 
not transferable, for it is ratione Ordinis : As when the King makes a 
Duke, and gives to him poſſeſſions, thoſe poſſeſitons annexed to the 
Dukedom are not transferrable over but by ſpeciai At of Parliament, . 
35 H.6.35. Moile, There if there had been ſpecial words in the Af of 
Parliament, it had been Frankal/moigne. T his Priviledge is transferred to 
the King by the AR of 32 H.8. and that Statute requires no aid of 
Regular or Eccleſiaſtical. perſons. Secondly, the words are ſpecial, 4:44 
all other things of theirs, This Caſe oppoſeth not the Biſhop-of. Caxter- 
bury'tCiſe, C.2 part; For that refers to the Sratuce of 1 E.6. which 
had. not ſo large words. The intent of an. A ſhall be caken largely and 
brneficially-ro inlarge che Kings poſſeſſions; as the gran's of che =_ 
| all, 
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fhall.be:taken largely and beneficially for the King, There is a difference 
betwixt this Statuie of, 32,H.g.and the Statute of 27 H.$. The cop. 
lative words of the Statute of 27 H.$. are, To have all Rights ani Intyy. 
eſts,and Hereditaments. C11. part 13. pro omnibus demands, &-c. there 
the demand ſhall extend to Temporal demand ; {o,Allrights and Inter- 
eſt , and Inbericance, hall be conſtrued, All temporal rights, &c, 
But the Statute of 3 2 H. 8. is larger., viz. Of what name and natmee 
6eVer. 

- If by the words of the Statute of 31 H. 8. (Priviledges) Tythes had 
been given to the King without eſpecial proviſion after made, then what 
needed the ſpecial Clauſe after > was the Objeftion which bath been 
made. - I-an{wer, The ſpecial Clauſe was neceſlary : For in pleading 
otherwiſe he ought to have ſhewed what Priviledge and Diſcharge it 
was in particular ; and ſo the Clauſewas added for the eaſe of pleading. 
C.9.part, The Abbot of Strara Merceltos caſe ; there it 1s ſaid, That if 
a man plead to have ſuch priviledpes as ſuch a one}had, he ought to ſhew 
in particular what thoſe priviledges were : But this provition in the 
Statute of 31 H.$. was made for the benefit of pleading. The Statute 
of 17 E.2. which gave the Tythes tothe Hoſpitalers, gave them by the 
word of Priviledges, for they had their poſſeſſions as it were by a new 
purchaſe, Cook Entries 450. there the Caſe much differs from this + 
ſo then the general word(Priviledges\doth-extend to Tyrhes. 14 H.8. 2, 
By,a grant of All trees, Apple-trees will not paſs ; yet if it be of all trees 
eajuucunque generis, nature, nominis aut qualitatts, then they will paſs, 
C.3-part 81, By grant of all goods, Apparel will-not paſs. Here are ſpe- 
cial words in the Statute, c#jmſcungque nature, nominis, &c, Nomina [unt 
ſymbola rerum : And then call them what you will they are given to the 
Kit, and intended to be transferred to the King ; and fo there needs no 
ſpecial proviſion for the diſcharge of the Tythes ; For to ſay, that the 
Priory was of the Order of the Ciſtertiavs, is ſufficient. 

Admit then that the King ſhall bave the Tythes, as I have argued he 
ſhall ; chen his Patrentee ſhall have them. Ic is a real diſcharge in the 
King, and not a diſcharge in reſpe&. of his perſon only, Priviledges of 
diſcharge may be transferred as well as Priviledges of profit. Then the 
queſtion further is, Whether they of S. Zohns of Feruſalem were Eccleſi- 
aſtical? They were Regular, as appearech by the Statute of 32 H.8, 
for that ſaith that they ſhall be free from Obedience. Tix. $ Zacobs 
in the Common-Pleas, Bewyers caſe: Whores ( vok,, Nichols, Warburton 
and inch did agree that they were Eccleſiaſtical Prieſts. The Prior had 
Parſonages ; and nonecould have Parſanages but Eccleſiaſtical perſons, 
3 E.3.11, They had Appropriations, which could not be unto Lay-men. 
22 E.4.42. There a Writ of Annuity was brought againſt the Prior of 
$. Fobns of Feru/al:w ; and it was ruled there that he ought to be named 
Parſon, which proves that he was Eccleſiaſtical, 26 H.8.cap.2. there it 


ww TW | & 


eZ utherand Doe's Caſe, 399 


is fajd, That he ſhall pay Firſt-fruits as other Parſons ; which proves tha® 
he was Parſon, 42 E.3:22. therethey are called Ecclefiaſtical. 35 H.6- 
56. they were ſeiſed in the right of the Church. Linwood lib.2. cap. 47. 
de Judicits, Thatthey were Ecciefiaſtical. Irwas objeRed, that Knight- 
hood cannot be given to Eccleſiaſtical perſons ; and they were Knights, 
Popham once Chuef Juſtice of this Court ſaid,, That he had ſeen a Com- 
million direRed untoa Biſhop to Knight all the Parſons withih his Dio- 
ceſe ; and that was the cauſe that they were called Sir Fohn, Sir Thomas; 
and ſo they continued to be called untill the Reign of Queen Elizabeth. 
Zones and Doaderiage Juſtices, They were Eccleſiaſtical perſons,alcthough 
cliey were divided from the juriſdiction. of the Biſhop. The Caſe was 
adjaurned to Þe further argued, | 


er — 


Paſch. 3 Caroli, inthe Kings Bench, 
479, Lancrer and Stort's Cale. 


] N an Ejeftione firme, the Plaintiff declared of an Eje&tment 26 Martis 
| 23 7acobi, contra pacem difti Domini Regis nunc : which could not be, 
becaule King Zames dyed the 27 of March, and: ſo- it was not comtra 
pacem Carols Reois. 8 H.4,2t. An Appeal of Maheim was brought ; 
and the Plaintift declared, That he meyhemed in the time of the King 
that now is ; and the Writ did ſuppoſe the ſame to be in the time of 
King R. 2. And for that. cauſe it was adjudged, . 20d nihil capiat per 
Breve, | | 


—_— 
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Paſch. 3 Caroli, in the Kings Beach. 


480, MurTLe and Dorx's Cate. 


Ebt was brought upon a Bond ; aud the Plaintiff in his Declaration 
Dit nor fay, hic in (urio prolar. It was holden by the Court, That 
although it be in the ele&tion of the Defendant to demand Oey of it, 
yet the Plaintiff ought to ſhew it. The Judgment alſo was entted, Coir 
ceſſum eſt ; whereas it ought to have been, /deo conſideratumeſt. And 
for theſe cauſes the Judgment was reverſed': So was it adjudped alſo the 
fame Term in this Court, in Barret and Fheeter”s Cale. | 


Poſeh. 


400 _Hernapd Stab's. Cofe. 
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Paſch. 3 Caroli, in the Kings Bench. 
481, * Serjeant Hosx1N's Caſe. 


H E was Indicted for not paving of the Kings high-way in the C 

'& F of Middleſex in S. Fohns ftreet, ante tenement ſua : | And' in" the 
IndiAment it was not ſhewed, How he came chargeable to pay the ſatnie; 
Nor was it ſhewed that he was ſeiſed of any houſe there, northat he 
dwelt there, nor was it averred that he had any Tenement there;” The 
opinion of the Court was, that the Indiment was incertain ; for-it 
might be that his Leflee dwelt in the bouſe, and ſo the Leſſee ought to 
have repaired it, and alſo mended the high-way. And for theſe Incer- 
- tainties the Indictment was quaſhed. | 


— — 
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Paſch. z Careli, in the Kings Bench. 


482. Sansonand GarteritLv's Caſe, 


E Rror was brought to reverſe a Judgment given in the Court of Yirge 
in an Ationuponthe Caſe ; where the original Proceſs fuir a Som- 
mons, whereas it ought to have been an Attachment. 


| Paſch. 3 Careli, in the Kings Bench, 


483. - Henvw and STtus's Caſe. 


[N an Aftion of Detinue, the Plaintiff did declare upon the Bailment 
of a Cloak of the value of 10/.to the Defendant ro be ſafely kept, and 
to be redelivered unto him upon requeſt : And ſhewed, That hedid 
requeſt the Defendant to redeliver it, and that yer he doth detain it to 
his damage, &c. The Defendant juſtified the Detainer by reaſon. of a 
Forain "Attachment in Leyden; And ſaid, That Loudon is an ancient 
City ; and that there's a Cuſtom in Zoxdon &c. That if any one, be 
indebted unto another , that if he will enter his ſuit or plainc _ the 
ounter 


$4 
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- moned; but doth not ſay, That the Officer 
any thing whereby to be ſummoned, _ 28 he was not to be found, 
"» 31+ F 


"Horn and Stubs Cafe. 461 
Counter of the Sheriff of Zo»dox, that a Precept ſhall be awarded unto 
tug web Mate to ſummon the Defendant ; and if he retorn Nsh/ 
viz. that he hath nothing within the City by which he may be ſummon+ 
ed, and Nan oft inventws; And if he be ſolemnly called at the next 
Court, and makes default, that then if he can ſhew that the Defendane 
hath goods in the hands of one within the Liberty of the City, that the 
faid goods ſhall be attached : And if the Defendant make default at four 

Aourt-dayes, being ſolemnly called, that then if the Plaintiff will fear 

Da and put in'Bail for the goods, viz. That if the Debt be dil- 

proved within one year and a day, or the Judgment be reverſed, That 
he ſhall bave Judgment for the ſaid goods. And he ſhewed, That he 
eatred bis plain againſt the now Plaintiff in the Counter of Woodſtreet 

forthe Debt of 20/, and that a Precept was awarded to a Sergeant at 


- 


. Maceto fammon him ; And becauſe he had not any _ by which he 
could be fummoned, he ſhewed that the now Plaintiff h 


| goods in his 
the Defendants hands, which were attached in his hands : And that he 
ſware his Deht, and put in bail forthe goods, and had Judgment there- 
upon. Upon which Plea the Plaintiff did demur in Law. WD © 
Ward argued for the Plaintiff. There are four Reaſons of the De- 
murrer., 1. He fets forth , That f- S. did levy a plaint againſt the now 
Plaintiff for the Debt of 20). but doth not ſer forth expreſly that he did 
owe him 20!, And he ought to have ſet down how the Debt grew due ; 
for that is traverſable by the Plaintiff, and now hee cannot traverſe ir. 
C. 10. part 77. The generall Countin an Aion upon the Caſe, © 0d 


. am indebitatne fait in ſuch a ſumme, Super ſe Aſſampſir, without ſhew- 


ing the Cauſe of the Debt is inſufficient. 5 H. 7. 1. Treſpaſs was 

brought for taking of a Chain of Gold , The Defendant ſaid, That the 

Plaintiff before the treſpaſs ſuppoſed did Licenſe him to take the ſame 

Chain, and to retain it untill he paid him 200 Marks, which he oughtto 

pay him. Keble took Exception, becauſe the Defendant did not alledge 

for what cauſethe 200 Marks was due, which Cauſe the Plaintiff mighr 

traverſe:ro which Brian acc”. 9 £.4.41, Treſpaſs for taking a Bagg with 

Money ; the Defendant faid, That the Plaintiff was indebted unto him 

ina certain Summ, anddelivered unto him the Bagg of Money in fatis- 

faction. Littleton, The plea is not good, for he ought to ſhew how he 

was indebted unto him. O14 Entries 155,156, there ina Forraign Ar- 

'rachmenr the certainty of the Debt was expreſſed and averred. 2. He 
pleads a Cuſtom, and doth not proſecute his Caſe according to Cuſtom. 
The Cuſtom is, That if the Sergeant retorn,that he hath nothing within 

the City whereby he may beſummoned ; And Now. eſt inventw. And 

at the next Court day he be ſolemnly demanded, and make default,8c. 
And he ſaith, That becauſe he had nothing by which he could bee ſum- 
id return that he. had not 


nor 


nor doxti be plead or ſay, That -at the next-Court-day hewas ſolemnly 
demanded. Dgtr 196. b. where they Caſe of Forraign Attathmenr was ; 
there the CyGom is ſer forth, wiz, That the Debrought co be 'affirmed 

by the Qath of the party-inCuri« Gui/dbgl; and this was pleated to he 

mOwin Vicecomit: inCompmratorio. Als he-doth not -averr, That be 

bad found pledges according tothe Cuſtom , and therefore the" plen is 
mofigignt, becauſe be hatb not purſuggthe-Cuſtem. ' 3. He ſheweth 
thatahegoods wereatiached/m the Defendants hands, bet he doth nor 

ſhewtharic was within the Liberty of the Gicy and i might be out of 
theliberty of the City,and all the Preſidents are-infrs 7 wr1i/dittionew & 7: 

And the Plea of every perſon ſball be taken ftreagett agginſt the Pleg- 

der, An& be oughtto have ſhewed rhat-it was Within the Liberty{of the 

City, becauſe it 45 a pecuhar Juciſqaction, +34 8.3. breve 789. Debt was 
brought inthe Common Pleas; the Defeadam; daid; That the ; Plajntiff 
had a Biliior the ſame Debt depending im the Exchequer; and demanded 

Judgment of theWrit,c# ne» a#«carur: for it doth not appear by the Plea 

that the Plaintiff or Defendant were priviledged in the Exchequer, and 

then by the Statute of - Artionts ſaper Chartas, cap 4. it is provided; Thar 
na Common plea ſhall be bolden in the Exchequer. - 4 B.4 26. a; In 

treſpa(s for Impriſonment , the Defendant doth - juſtifie, &c, rhere he 

ought to ſhew that che Tower of Loxdsn hath priviledges &c. For where 

a man will-take advantage of-a particular Priviledge and Liberty, he 

ought to ſhew that he was within-the Priviledge 08 Laderty, Afze.2 (Car. 

Willis was Indicted beforethe Juſtices of NN orrbampron for frequenting 

of a Bawdy-houfe in Northampton ; - and the Indictment was quaſhed, 

for it might be within' Northampton, and yet out of the Liberties and 

Juriſdigzon of Northampton, 4. He doth not ſhew in his Plea that his: 
Debt was a due Debt : and it was pleaded in Dyer 196, that it was a 

due Debt, vi. Entries 255,156. It is not enough to ſwear his Debt, but 

he-muſt ſwear his Debt robe a due Debt. 

S$rone for the Defendant. 1. 1 agree, that'if the Aion had been 
brought in that Courtto recover a Debt, then-he-onght to ſer forth 
how 1t became due : but here he pleads to bar him, and npt to recover, 
4nd fo the Debt is nottraverſable. 5. H.7 x.. there Brian took the Ex= 
ception; but-rwo Judges are againſt him becauſe lie brought not Debr, 
but another Aftien forthe Chain, - 9 £4.41. 1t is good by Afoile, with- 
out ſhewing the Debt, becauſe ir is by way of excuſe. 39 H. 6.9, is 
ruled'inthe;point : there the Attachment is in his ewn bands; there 
the other pleaded there was no debt : It is there-ruled, tha: the debet is: 
not rraverſable z' for if there be no-debt, then he ſhall bave- reſticution 
in Lyndou upon the; pledges: It was objeted, -That'he- is-to ſwear his 
cebt tobe-a' erue- debt. 1 anſwer, It: ought-to be- fo- intended ; and 
thenif he lay a Guſtow-toſwear the; Debt, and we lay-we have ſworn- 


oyt Dehr, then we have purſued the Cuſtom... 3 Jt was objected, that tt 
"2-4. , , 18 . 


492 HNern and Fs tub's Cafe; 


Heth and. Stuirs (of6\ 403 
is not-ſhewed where the goods were, whether within «lie juriſdiction of 
the City... 4/£.4-36. there the place came not. in queſtion.» Butin-our 
Caſe.we lay, That the Cuſtom is, that the goods muſt be in Londos. 
Old Entries, 155,156. there it is not alleadgegd- that tlie. goods were 
within the City of Lowden at the time of the Attachment, If a Precept 
be awarded to the Officer, who retorns that he hath not any thing with- 
inthe City; and upon the allegation of the-Plaintiff that fuch @, one 
hath goods of the Defendant in his hands,was the ObjeRion. I anſwer, 
If we, haye not proceeded well, yet the Proceſs is well enough ;. for 
bere.is a Judgment againſt him-inLodox + therr 1o' ſong as the jag 
ment.is.im-force againſt him, he cannot have the goods; 21 E.4 v7.8; 
It.is a Rube, Thata ſtranger unto a plant ſh#ll not be received-to af 
teadge diſcontinuance. in the procefs-: So: the Sheriff thall nor etcofe 
himfelf upon. an Efcape; that chere'was Error che Judgment, rior a 
privy-ſhall not. take advantage'of it; Ognels Caſe Trjx. 31 Eliz.. there 
lies :no- proceſs. of (ap5ar by che Law -apon a Recognifance, btit Ex- 
rene, or Levari fuciar': Yet there a Capiar was awarded ; and'if the 

ry taken eſcape, che Sheriff ſhalt not cake advancage of the Errorgors 

oceſs, So I defre Judgment for the-Defendant. -And he took'#t 
——_ the Declaration : In-Detinue; if the Declaration be "ge 
neral, it is good, (/c.) Licet ſepixs requiſitms, &r. Bur here he ſhews 
that he delivered che Cloak to be redel'vered upon Requeſt, and he 
doth not ſhew any particular Requeſt, but fayes generally Licer ſepims 
requiſitu. Ward, There is a difference betwixt Detinne, and Afton 
upon the Caſe; Forin an ation upon the Caſe he ought to ſhaey a par- 
ticular Requeſt,  2& H, 6. If I bail goods to redeliver upon requeſt, 
yer 1 may leiſe them without requeſt. Dodderiage Juſtice, The reſeiſure 
of the goods is a Requeſt inLaw, a Requeſt with a witneſs, aRequeſt 
with effet ; and untill Requeſt, he hath juſt cauſe to keep them. 7ones 
Juſtice, In Debt and Detinue the very bringing of the Action and de- 
mand of the Writ isa demand and requeſt : And'if he appear at the fieſt 
Summons, | then he excuſes himfelf, otherwiſe he ſhall be ſubjeR to da» 
mages; bur the Requeſt ought not to be ſo preciſely alleadged. But 
if” 2 collateralthing be to be done upon Requeſt, there to ſay ſepixs re- 
qguifra,' is not ſufficient, So if I ſella horle for 10!, to be paid upon 
R , there the Requeſt muſt be preciſely laid, for itis parcel of tbe 
ComraR : And im Aaiynupon the Caſe, and upon Debc, youmuſt lay 
a Requeſt, © Dodderiage Juſtice, The Requeſt is no part of the Deb-; 
forthe. Debt'is preſently due ; but if F make. the. Requeſt to be part of 
the 'ConttaQ, there it is otherwiſe : As if I deliver goods to redeliver to 
me, there needertr no precife Requeſt : but if it be to redeliver upon Re- 

{; there the Requeſt ought to be alleadged, for there the Requeſt is 

part ofthe' Contract... The Caſe was adjourned till the next Term;. 


Fin” Paſch 


"Fryer ni Dewws Caſe. 


— ——— "—I—_ 
—— A. — — —_— — "Rn" 


Paſch. 23 Carols, in the Kings Bench. 
434” MorEz and CaxTek's Cale, 


| Þ an Action upon:the Caſe upon anAſſumpſit, it was moved in ar- 
reſt of Judgment, That. the Plaintiff declares: that he was poſlefied 
of certain Goods { viz. fuch, &c.) at Londow, And that. in conlide- 
ration of two ſhillings, That the Defendant at London did promile to 
carrie the ſaid Goods aboard ſuch- a Ship ,.if che Plaintiff would deli- 
yerthe Goods to him , And he ſhewed that he did deliver the Goods 
to him , and thathe had not carried them aboard. He ſhewed that he 
was. poſſeſſed of the Goods., but did not ſhew.when or where he deli- 
vered the ſaid Goods to the Defendant; but ſaid only deliberavit, &c: 
And then the Law faith that they were not delivered. ones Juſtice; 
The ſame is but matter of Inducement to. the promiſe , and ought not 


to.be ſhewed ſo preciſely. 


0 I 
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Poſch. 3 Caroli, in the Kings Bench. 


435. Fx rex and Dew:s Cafe. 


| E xp being ſtied, prayed. his Priviledg, becauſe he isa Commonerx 
Fin Exeter Colledg in Oxford, and brought Letters under the Seal 
of the Chanceltor of Oxford, certifying their Priviledg :. and he certifies 
that Dew is a Commoner , as appeareth by the Certificate of Noor 
Prideanx, ReQor of the ſaid Colledg,, Whereas he ought to certifie 
that he is-a Commoner upon his own knowledg, and.not upon the Cer- 
tificate of another, But. afterwards Certificate was made of his own 
knowledg, and then it was allowed as-ggod. The Declaration came in 
Hill: Caroli. The Certificate bore date in the Vacation, and be froges 
K&'s Priviledg this Eafter Term. After Imparlaxce he comes too late 
to pray his Priviledg : The Certificate is nor,tharat the time of the Atti- 
on brought he way a Commoner in Exeter Colledg , but that now be. 
is-a Commoner. And. the Certificate bears date after the Action 
brought; He oughtr'ts have ſaid that at the time of the Aon brought, 
"and now he isa Commoner in Exeter Colledg, The Priviledg was al- 
lowed per Cxriam. 3 ; Trin.. 


Tanflyld and Hiron's Gife. = 45 


——_— 


Trin. 21 Zacobi, inthe Kings Bench, 


436 TanritiDand Hiron's Caſe. 


Tx Plaintiffbrought an Aion upon the Caſe againſt the Defenz 
&-dant, for delivering of a ſcandalous Writing to the Prince, and in 
his Declaration he ſer forth what place he held in the Commonwealth, 
and that the Defendane ſeeking to-extenuate- and draw the love and fa- 
vour of the King, Prince, and SubjeRs from him, did complain that the 
Plaintiff did mach oppreſs the Inhabitants of Afiche! 7'ue in the Coun- 
ty of Oxford, and that he did cauſe Meerftones to be digged up; which 
might be a cauſe of great contention amongſt the Inhabirants of T xe. 
The Plaintiffe denyed the oppreſſion alledged againſt him ; and the 
Defendant did juſtifie, and ſaid that 7.'S. being ſeiſed of the Mannor of 
T #e, did demiſe certain Lands, parcel thereof unto 7. F. for eighty years; 
who madea Leaſe of the ſame at Will; and afterwards 7. S. did Enfeoff 
Tanfieldthe Plaintiff of the ſaid Mannor, to whom the Tenants' did at- 
torn Tenants : And the Defendant ſhewed , That time out of mind | 
the Inhabitants of the Town of Te had Commorrin the Waſte of the 
faid Mannor , and that a great part of the ſaid Mannor was incloſed; 
and the Meerſtones removed {but doth not ſhew by whom: ) And 
ſhewed that the Lands incloſed, out of which the Inhabitants had 
their Common. And ſaid, That there were divers other Grievances 
to the Inhabitants of Txe, (but did not ſhew by whom they were, 
nor whatthey were) and ſhewed , that ata Parliament the Defendanc 
did deliver ſuch a Writing to the Prince, as one of the Peers of Parlia- 
ment, ſuppoſing that the grievances were ſer upon the Inhabitants by the 
Plaintiff, by reaſon the Plaintiff occupied the Lands ſo incloſed; and for 
Reformation thereof, that he delivered the Writing to the Prince Abſque 
hoe, that he did deliver it in any other manner. And upon this Plea in 
Barr, Tanfield the Plaintiff did demurr in Law.” | 
No for the Plaintiff ſaid, That the Defendant complains of wrong, 
and doth nor ſhew any wrong to be done by 77»fie{d the Plaintiff ; It is 
a grievous ſcandal to deliverthis Writing;for'it is a ſcandalous Writing, 
and no Petition: for therein he doth nor-deſire any Reformation ;, but 
complains generally. Betwixt oh Friſe! and the Biſhop of Aorwich, 
The Caſe touched 1n 21 E. 3. was, That Fr5/e/ brought a Prohibicion 


. —— — — — —  — —— — — 


4c6 (Crouch and Haynes { aſe. 


the Biſhop, and the Biſhop excommunicated him for the delivering gf 
itunto hims The Biſhop was fined : And there it is ſaid, As Reverence. 


isdue to the King, (© it is due to his Miniſters. Our Action is brought 


atthe Common Law, and not upon the Statute of 'R. 2. de [candalhi. 


magnatum. M18 E. 3. Rot. 162, Thomas Bxdbrook tent a Letter to; 
Ferris, one of the Kings Counce! , the effe of which was , That Scox., 


Chief Juſtice of the Kings Bench, and his Companions of the ſame 
Bench, would not do a'vain thing. at the Command of the King; yet 
becauſe he ſent ſuch a Letter to the Kings Councel , although he ſpake 
no ill, yet becauſe it might incenſe the King. againſt the Judges , he was 
puniſhed ,; for ic might be a'means to-make the King againſt his Judges, 
We are to (ce here, if the Defendant hath made any good Juſtification; 
If there were no wrong, then there was no. cauſe to. complain. Second- 
ly, If be had demeaned himſelf as. be-ought, be oughtto have had the 
wrong.if there were any)reformed,andthat he did not do.r1 H.4.y H.7. 
A voice of Fame isa good cauſe for to. Arreſt a man of Felony ;- but 
then ſome Felony ought to. be committed. 7 H. 4. 35. A certata per- 
ſon came and faid to one, that there were certain Oxen ſtoln, and that 
he did ſuſpe& ſuch a one who; he arveſted upon«the fuſpition : It is a 
good cauſe of Juſtification if any Oxen were ſtoln.; but if no Fellony 
wascommitted, if one be arreſted: upan- ſuſpicion that he hath com- 


mitred Fellony, itis not good : If. 'Fellony beddone, then a-good' cauſe 


toſuſpe& him ; but if no Fellony be done, nor he knoweth nor hearech 
of any Fellony commitred, there is no cauſe for to fuſpeR thatthe par- 
tie hath committed Fellony ; bur there _ to be ſuſpition- that the 
partie hath committed- ſuch a particular Fellony - Where Fellony' is 
committed certainly , one may be arreſted upon-ſufpition;” but anlefs a 
Fellony be commitrted. he cannot be arreſted : For where no Felleny- is 
committed at all ,- be ſhall not be-draws to a Tryal co clear lhimfelf of 
the ſuſpition; butif a Fellony- be certainly commined , and he be ar- 
reſted upon the ſuſpition , there he being/forced:to.anfwer ro the Fello- 
ny,he may clear and purge himſelf of. the infamy upon his tryal, and ſo 
the infamy is not permanent, as in-cafe. when no-Fellony iscommitted; 
for there he may bring:-his Action/upon the Cafe, ' Here he on that 
parcel of the-Waſte is incloſed, and doth not ſhew what parcel, ſo as no 
certain iſſue can, be taken upon it. Afoor and Hawkins Caſe in an Ejefti- 
one firme, It was alledged that he entred into. parcel of the Land, and 
the Land was alledgedto lie in-two ſeveral. Towns; and it'was not good , 
becauſe na certain iffue could be:thereupon + He (airly che-ſame* was 1» 


cloſed, bur.doth not ſhew by. whom it was incloſed, viz. whether by 


the Feoffor, or Tanfield the Feoffee © he complains of many grievances, 


but doth- nat ſhew what they are, and he ought not- eo be his own 


Judge. 
Secondly, 


Scor's Caſe. 407 
'Ferondly, He bath not demeaned himſelf as he ought; for he hath nox 
deſired in the Letter any Reformation , but only he complains of the 
an of Tanfield: He onght to have direted the Writing unto 
the Parhament, and he direRted the ſame unto the Prince by name ; In 
the Letter be doth not ſhew that Ta»field the Plaintiff did oppreſs, but 
that the Plaintiff was an oppreſſor, but he doth not ſhew in what thing. 
The Caſe was adjourned. 


- 


Trin. 21 Iacobi in the Kings Bench. 
47. ScorT's Cale. 


Pos & legalinms hominum is omitted in the Certificate of an In- 
«di&meot by the Clark of the Seſſions : Cxria, If it had been in 
Treſpaſs , theomiſſion of the ſaid words had vitiated the Indiament ; 
butnotin Cafe of Felony. 2wevethe reaſon. 
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Trin. 21 Iacobi, in the Kings Bench: ' 
Intratur, M. 19 Jac. Rot. 322. 
488, Caroucxand Harnxe's Calc. 


Þ «Writ of Error the Record is removed out of the Common Pleas 
The Defendant pleads in nullo eft Erratum, and a Demurrer is joyned;. 
and the Defendant afterwards alledgeth Diminution of the- Ortginal.. 
7 E. 4.25. The Aſſignement of Errors is-in lieu-of the Declaration, 
4 E, 4. Error 44. After that'in nul eſt erratum1s-pleaded, the Defen- 
dant hall. not alledg Diminnrion ; for they are agreed before, that thar: 
isthe Record. The Writ of Error was general, and did nor ſhew _ 

6. 
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4&8 * Crouch and" Haynes" Cafe.” 
the Jadgment was, when-the Eje&ment was, what the Lands were;;* and 
nothing 4s certaininthe Writ of Error, but the perſons-andthe Aion 
He ſhall not be concluded by the general recorn of the-Recotd: by rhe 
Chief Judg ofthe Common Pleas. Fitz. 25. 4. C. 6. Entry. 241. The 
Record was removed, and a Scire facias awarded ex recorde; and Dimis 
nuti6n was alledped for omitting of certain words; yet the Retora 
there was of the Record, &- omnia ea tangentia. Dyer 330; The Cour 
certifie that the partie was not eſloigned; there ther) cannot be any Cer- 
tificate of the Chief Juſtice to the contrary. The Principal Caſe was, 
An Original bore date in «ne 18 7acobs , and another Original in = 
tember 18 7acobi, and both were retornable $S. Afich. And rhe Treſpaſs 
was done after the firſt Original ſued forth , aad before the later , and 
both the Writs are in-Court : The queſtion was , upon which of the 
Originals the Judges ſhould judge. 4 E. 4.26,27,28. Thereit is hol- 
den thatthe Judges ought not to ſuppoſe any Error. 22 EF. 4.'45: Error 
was brought to reverſe a Judgment in a Writ of Dower, And the Er- 
ror aſhgned was, That there was not any Iſſue joyned ; but becauſe 
there was ſafficient matter upon which the Judges might give their ver- 
di, therefore the Judgment was affirmed : forthe [Judgment was not 
given upon the verdict. Paſch. 25 H. $8. Rot. 25. Plot and his wife a- 
gainſt Treventryy ina Writ of Error, after the Record: removed, Dimi- 
nution of the Original was alledged ; and there it was pretended that 
the Judgment was given upon another _— , and one of the Origi- 
nals was before, and the other after the Judgment ; and there the Jud, - 
ment was reverſed, becauſe it cannot appear tothe contrary but that the 
Judgment was given upon the later Original.7r5».18 acob;, Rox.1613, 
Bowen and Jones's Caſe, In an Attion upon the Caſe broughrapon A/- 
ſumpſit, Ercor aſſigned was, becauſe that no place was limited where the 
payment ſhould be made : The Original was, That the promiſe was in 
conſideration that the Plaintiff did lend to the Defendant ſo much , he 
at Loxdox did promiſe to pay the ſame to him again ; There were two 
Originals which bore date the ſame day, Judgment was in that Caſe for 
the Plaintiff : And the Defendant brought a Writ of Error, and al- 
ledged Diminution of the Original, then the other Original was certi- 
fied ; The Defendant in the Writ of Errorſaid , That the Original up- 
on which the Recoverie was grounded, was an Original which had a 
place certain; The Judges did_affirm the ſame to be the true Original 
which did maintain the Judgment, and agree with the proceedings, 0- 
rherwiſe great miſchief would follow. George Crook, contrarie, and re- 
cited the Caſe, viz. Hayns brought a Writ of Error againſt Croach, and 
the Writ of Error is to reverſea Record upon a Judgment which was 
given in the Common Pleas ; The Original which is certified , bears 
date Tris. 18 74cobi; and the Ejett;one firme is brought Trin, 18 Facobi, 
for 


+ n 3 _» 

for anEjeftment which is made in S following; and now 

uperF this Errour affigned , the partie had a Certiorars toremove 

the Record upon which you alledge Dimiaution : For. you fay, 

Fhat che Originall upon which che Judgment was given, bore date 

Mt: Seprember 18. 7acohi, which was after the EjeAment. The 
bedie of the Record is Tris. 18. Contrary to this Record , you 
fay that there was an Originall Mich. 18 7acobs , and fo that is 
contrary to: the Record. Erroy 2. upon the Record, The Ori- 
ginal] is nat part of the Record ; but you ought to aſligne Er. 
rour:in that which is alledged in Diminution.; 6 H. 7. 4 Fitz.21 4. 
To alledge anything againſt a Record,js void : The Ejetment was 
-after the Originall which warrants the Record, and it was after 
the Aion brought. They alledge that the Originall was not truely 
certified, and that then after an mwperlence, an Originall Writ is 
made to. Warrant the Ation, ones and Bowens Caſe before ci- 
ted; There a vitious Original! was certified , and then upon the 

Complaint 'of the Defendant , the true Originall was certified ; 

both were retornable at the ſame day. 

+ And in the Caſe before cited of Plotr and Treventrisc, The Ori- 
inall which was firſt certified did not bear date accarding to the 
ecord which was certified : But in our Caſe the laſt Originall 

doth netagree with the Record, but the firſt: But in the Caſe of 

Plot the” Judgement was reverſed for another Error- The Di- 

minution when it ſtands with the Record ſhall be allowed, but 

whenit differs from the Record, then itſhall not be allowed. 

The Eje&ment was layed after the firſt Originall purchaſed, 
which agrees with the Record, and after the Aftion brought. 
; = nee. It was adjuorned till another Terme, viz. Afich. 21. 
 2acebi. 
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Trin. 21. Zacobi inthe K ings Bench. 
| 489. SoMNERS Cafe, 


He Caſe was between Sommers and Afary his Wife Plaintiffs; 

' who Traverſed an Office found after the death of:one Rys 
birts : The parties were-at Hue-upon one point. in: the 'Traverſe ; 
and ir was found againſt the King. © Herder Serjeant niovert+ 
The Office finds, That Roberts dyed ſeiſed: of two: Acres, in'Sor- 
cage, and four foot of Lands holden iy Capire: (which was alled. 

& Roberts had by Encroachment.) Sommers and his Wifeiplez- 
Ad , That Roberts in his life time did enfeoffe them of one: 6f 
the Acres, eAb/que hoc that- that: Acre did difcend. Ard for 
the other Acre they pleaded: and entitled themſelves by the Val! 
of Roberts, Abſque hoc, that Roberts was feiſed' thereof, That I 
take ts be an inſufficient Traverſe. 

Firſt, it is found by-the Office, That Aobrzts dyed feifed; and 
that the ſame diſcended to four Daughters, arid Oneof the Dauglt 
rers is the Wife of Sommers: And hes and. his Wife traverſe the 
Office, and confeffe that the Anceſtor died ſeifked, Ab/que hor thus 
the fame diſcended. T he Fraverſe- is repugnant init felf, for if he 
did Deviſe it, ther: untill Entry by the. Deviſee- it- doth diſcend - 
burif they had pleaded the Deviſeonly; and Entry by force thereof, 
it might have been a good Traverſ-. The Office findes that it did 

Adiſcend to four Daughters, and the Wife of Sommers is one of the 


—— four Daughters, 'and he and his Wife Traverſe the diſcent, and 


that is not good, for one cannot Traverſe that which makes a 
Title to himſelf. 37 Af. 1. The Rule there put is; That a Man 
cannot Traverſe the Office by which he is inticled ; but in point of 
Tenure he may Trayerſe it: wherewith agrees Stamford Prerogar. 
61, & 62. 42 Aſſ. 23. One came and Traverſed an Office, and 
thereby itappeaced that Iwo there had occaſion to Traverſe it, and 
it was holden that, they all ought to joyne in the Traverſe. 
Fineh Recorder of I#nden, contr. The Otfice found generally, 
That Roberts had four Daughters, and had two Acres and four 
Foot of Lands, and that the ſame. diſcended to four Daughters : 


Sermersand his Wife Traverſe the Office , and plead, That 4s to 
one 


Sawmers (;a/e, 41 
one Acre; Roberts made a Feofiment thereof unto.them, Ab/que ho® 

| that he died ſciſed thereof. 2. That Roberrs deviſed the other 
Acre to them Ab/que hoc that the ſzme did diſcend.s E liz.Dyer 221: 
Biſbops Caſe, There it is reſolved, That a Deyiſe doth prevent a 
Remitter ; and then by conſequent, , ix ſhall prevent a Diſcent. 
Ay E. 3,16. Therea Deviſe did preveut an;Eſcheat to the King. 

Asto the four Foot (pga:ned by Encroachment) which is hol 
of the King in Capite, T i:ey traverſe 4b/4ue hoc that Roberts was 
ſiſed thereof ; I agree that where their Title is joynt, there all 
muſt Traverſe ; but in -our Caſe we Traverſe for our ſelves, ind 
deny any thing to þe due to the three orher Siſters. "\, 

The four Foot of Waſte, was part of the Mannor of Bayhg/; 
and the Yexire facias was ont of that Mannor, and the Towns where 
the other landslay. 9 E. 4.- A. diſſeiſes B. of a Mannor. and A. 
ſevers the Demeaſnes from the Services. Now 8. ſhall demand 
the Mannor as in Truth it now is: Henden contr*. It is no part 
of the Mannor of Bayhall, for it is encroached out of it ; there- 
fore the YVenire facias ought not to be of the Mannor of Bayhal. 
The Jury finde that he had encroached four Foot Ex vaſto Ma- 
nerii, &c. Dedderige Juſtice, the'encroachment doth not make ic 
to be no parcell of the Mannor, Ley chief Juſtice, it is not 
layed tobe a Diſleifin, bur an Encroachment, and therefore it is 
not ſo ſtrong as a Diſſeiſin with a Diſcent, but in Right it be- 
longs tothe Mannor : Tenant in Tail makes a Feoffment to the uſe 
of himſelf and deviſeth the Lands to A. the Devife doth pre- 
yent the Remitter. 

Hanghtox Juſtice the Diſcentis Traverſed : The Father dieth 
ſciſed, and hath ifſue two Sons ; and that the Lands diſcended 
to him ; the other may ſay, © That” the Land is borough Eng- 
lifh,” and that the Lands diſcend unto him Ab/qe hoc that they 
diſcended to the Eldeſt. 

Ddagerzdge Juſtice y gt you ſhall not Traverſe the Di- 
ſrenthge the dying ſeifed ; but in this Caſe it onght- ro be of 
neceſſity ( /c:7 in caſe of a Deviſe , the Traverſe muſt be of the 
'Diſcem ; for here they cannor traverſe the dying ſeiſed ,, for 
if they traverſe the dying ſeiſed,, then they overthrow their own 
Title, /c. the Deviſe ; but here in Caſe of a Will, the partie ſhall 
traverſe the Piſcent ; ' fox he cannot ay that it is true that the Lands 
did'difcerid; at that he Deviſed it, &c. The heir cannot traverſe 
that which: entitles him by Diſcent ; -but here his Title is by the 
Deviſe, an not as heir. ' Finch Recorder, the Devite is not of the - 
four Fogr, for if we confeſs the dying feiſed of the four Foot which 

oþ 3 Ggg 2 was 


41 7. Papne\tidColledge 3:;aſes,\"( 

was holden in @apite, . then we ſhould: overthrow our 9wn.Deviſe; 
The Office finds that he died ſeiſed of. the whole, and therefore of 
' the four foot. He dejeg never ſciſed , we traverle the dying ſeiſed 
thereof, and we deny that he ever had it ; fo the Traverſe is. good 
without making of us any Title unto it, forwe deſire not to haveir, 
Deaderidge Juſtice, If a man deviſeth to his heir, it is a void Deviſe; 
for the diſcent ſhall bepreferred : But if one. hath {ſue four daugh- 
ters, and he deviſeth to one of them, it is good for the whole 
Land ſo deviſed to her; and no part of the Land ſo deviſed ſhall 
diſcend to che other ; the Landsbeing holden 1a Socage.- Ley Chief 
Juſtice and che whole Court did agree , That they- :aight deny and 
eraverſe the four Foot, if the Anceſtor had no Title unco it; and 
Judgment was given accordingly againſt the King, q#94 no: 


mms ——— 


Trin. 21 Jac. inthe K ings Bench. 
490, ParntandCoLLepots Calc. 


. N Agreement was made between Payne and Colledg , That if 
'R. Payne { being Chirargion) did Cure Colledg of a great Diſ- 
eaſe, viz. A Noli me tangere, That then he ſhould have ro/- and 
that if. he did notcure him, That then for his pains and endeavours, 
Celledg would give him' 51. In an Aion upon the Caſe broughe 
by Payze, he doth notſhew in his Declaration in what place he uſed 
his endeavour and Induſtry : And there is a difference where che 
Plaintiff is to do any thing of Skill and Induſtry , for there he may 
do the fame at ſeveral times, and in ſeveral places; and fo this 
Caſe differs from the Caſes in our books. 15 H. 6. eAccord: 1. 
is ry the point, There the Defendant pleaded an Accord, 
That if the Defendant by his Induſtry, &c- And exception was ta- 
ken becauſe that he did -not ſhew a place. 3 E. 4. 1: Debt brought 
| by a Servant,and declares that he was reteined by the predeceſſor of 
the Defendant, &c. and that he had performed his Service, &c. It 
was moved in Arreſt of Judgment , and Exception taken as inour 
Caſe, becauſe he did not ſhew where he did the Service, for that is 
ifluable : and Denly there ſaid, That he need not ſhew the place, be- 
cauſe he might do it in ſeveral places, Bridgeman Serjeant. contra- 
tie, If the iſſue had been upon a Collateral matter , it had _ 
g00 


The'Lord Zourh& Moores Caſe, 4n 
good! enough 3 but here the iſſue is raken upon an endeavour and 
you ouphir'to alleadg « place for the tryal'of it. Dodderidge Jy- 
Mice, The Jary was from the place where the Agreement w 1s made 

the verdi& will. not make good the Declaration, although the Jury 
have found the wholenarterof fa; forit doth not appear to = 
That that was the Jury which could try his endeavour, The Caſe 
of 3 'E. 4. of the Servant was to ſerve him feaven years, and- there 
te need not ſhew any. place where he did his Service , but only that 
he obeyed his Maſter in his Service for the ſeaven years : If che 
Plaintiff in this Cafe had ſhewed but any one place of doing, his 

—_ - & w_ —_— bur here he ſheweth no place 
at ail: And therefore Judgment was given, That ; nihs 

Prat per Billam. , . EY 


Trin..21 Jacobi, in the Kings Bench. 


491. The Lord Zouci and.Mooxis Caſe. 


N'an Afton of Treſpaſs for cuttingdown of Trees in 0dihews 

Park in Hampſhire , It was found by ſpecial Verdi, That King 
Hegry the eighth was ſeiſed of the Mannor and. Park of 045ham, 
Arid by his Letters Patents 3 3-of his Reign. , did graot unto Genny 
the Office of Stewardſhip of the ſaid Minnor , and the Olfice of 
Parkerſhip of the ſaid Park, with reaſonable Herbage ; and by the 
ſame Letters Patents did grant unto him the Mannor of Odibam cum 
pertinacizs; and 100. Loads of Wood, py the Park, the Deer, 
andthe Wood , for fifty years, if he ſhould {o. long live. - Then 
they found ,' Thar after that Genxy did ſurrender .and reſtore .che 
Letters Patents in the Chancery [to be cancelled, and char in; crugh 
they were cancelled,and that the,ſaid Surrender was made to the in- 
tent to make a new Leaſe thereof unto Pawlet ; and-chat this Leaſe 
of 33 H.8. being ſurrendred, That King: Henry the 8: Lan 356. 
of ba Reign, ——_—_ Letters Patents. made to Genny-to be da- 
ted anno 32 H. 3. (whereas in truth they-were dated 33. H. $.) and 
that they were ſurrendred , and that the intent of che Surrender 
was to make a-new Leaſe to Pawlet ; Did: grant the ſame to: Pax 
let”, as before they were granted to . Genny , excepting as _ 


434 Sy doord LZaych en Moores Cafe. 


. They Guribersfound, That King Philip and Queen Aſary, 5 & 6 
of their Keigns, being ſeiſed of = {05 Ad Ad Park 7, jurg 
Corona, teciting that Heyry the 8. azo 36.0f bis Reign bad granted 
unto. Pawlet as before, omitcingthe Provi/ſo which, was for $0,years 
if heſhould-ſo long live) - and.che Exceptions before,; \And reciting 
that choſe Letters-Patenits were ſurreadred 4 intextione tO make a 
new Leaſe i» forma ſequente They in-conlideration of good ſervice 
and 2001. paid did grantthe 'Othice as before, and by thoſe Letrers- 
Parents. did grant Herbage generally ( whereas the tirſt Patent, was 
reaſonable Herbage) And by theſe Letters-Patents)did grant to bim 
the-Mannor cum pertinacirs .( exceptihe grand trees aud woods in 
the Park) and'Felons goods which were granted. by the. firſt Let. 
rers Patents for 50 years: And here was a Rent reſerved ; and a 
Proviſo that for doing of Waſte that the Letters-Patents ſhould be 
be void : And there was no ſuch Proviſe in the firſt Letrers- 
Patents. J ; 
27 Eliz. Queen Elizabeth reciting the Letters-Patents of 5 & 6 
Phil. & Mary verbatim and truly, did grant the Parkerſhip unto 
Secretafy -#alſingham, and Leaſed the Mannor unto him with the 
Appurtenances, with power to take 1 00 loads of wood, 'Excepting 
the Deer, Habendum from the end 'of the Leaſe to Pawlet either 
by-ſarrender.or [forfeiture for 2 14years congrigg.reat' and for 
not payment a Re-entry. Walſngbawigrantedthelame to H,.who 
granted to the ſame to Aſoor and others Defendants. King Fames 
"2x0 1. Of his Reign granted - the ſaid Mannor, and the O thices gf 
Steward{hip and Parkerſhip-all' þy one. Letters-Pacents-to the Lord 
Zouch, who therenpon centred, [y/Haore entred.upon him. and cut 
| _- _ Trees ; and-theiLogd ,Zowch, braught. the Aion gf 
Treſpals. tf Shen Tu 
Sir Henry Telverton argned for' the Plaintiff, and faid, 1, The 
Leaſe -made unto: Peter 36 H.8: 45-4 v0id Leaſe in Liw, 2, The 
ſecond Leaſe'unto 'Pawice-madedy King Phifip and Queen Mary 
5 &6.4s alfo void inLaw;' 3. The Loale;made by Queen E24- 
: beth to Walſnghaw, anno 27.6f her Reigo,gis.allo.yord nay, "Nod 
that the Leaſe mage by Kang Famrs 45, g00d10 Law,; aud.the Aftion 
of Treſpaſs brought :by him will well lie. The firſt Leaſe. is. void; 
For it s granted upon a falſe ſuggeſtion: made by Genzy,, . /cil. a 
ſuppoſed Surrender: : For the Legle which-be gid durrenger did not 
beardnte'32:buts $i, andthe burrengderio the King was falle; 
for the Leaſe ſuppoled-ro-be ſurrendred by .Gen»y beareth date 3 2 
H.$. whereas therewas no ;ſuch Leaſe made to Genry : And there- 
fore both being the ſuggeſtions ofchepaxty, the King was deceived, 


or 
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Ady Lord Zouch and Moores Caſe. 41s 
For what” Leaſe Genny had, the King could'not'know but by 'th® 
{uggeſtion'of Gerry; and upon tis (information. the King was 
contented to accept of a Surrender , which was: but'a ſhew of a 
Stcrender.” "The King could not know with what 'Genny treated 
him, 'but by: his Information ; and in both the King was deceived : 
For it'was not che Kings intent to charge the hands but with one 


(: 6. pat, The Lord Shandoe's Caſe; 'The reaſon of the 
Jadgnrenr there proves our Caſe: For there all which grew by the 
Informariowof the party was true, and then the King made a wrong 
Colleftion cheretpor; but that which he colleted was not upon 
the Information of the party. 'And there it was agreed, That if in 
any partthie *party had'miſ-informed the King, that the whole had 
been void. Dyer 35/2. Zeſlee for 6- years of the Queen made 
Zeaſe for $6 years; The 60 yearsexpire ; the Aſſignee doth ſur- 
render unto the Queen his Zeaſe: for 8o- years, ea- intentione that 
the Queen hall make unto/bim 4 new Leaſe for' 20 years. The 
Queen reciting chat the: ſaid! Teſfee 'did furrender'a Leaſe for 806 
years, did grant to him a Leaſe'for 20 years: The Leafe for 20 
years. was. adjudged voi&; For: he did farrender no Leaſe unto 
che Queen. And there Dyer ſaid, That it is- all one where the 
Conſideration is falſe, -and' where the Imformarion'is tatle:; there, 
and here-is' but a:ſhew of a'furrender:' And'it-was not the: Queens 
intent t0-pafs more: then ſhe r66k by-clie-Surrender. Hewpthe $. 
recites, That Gemny hath ſarrendred up the' Pateno which bare: 
dite'72'H- 8: And there was! not any 'fuch! Patents Geany fags 
ovſted/ that he! had'given 'up- the Pater @dared 32 H. 8. when 
le had-rnocany ſuch Patent.” 'So the King was deceived inthetfug. 


da! 4% 
" difference hath been taken betwixt Conſideration and' Infor- 
mation: Here the Conſideration was Service, and Two: hundred 
pounds paid'; And: it 'was objeted;, Thar he- rook liere by: the 
Conſideration, and! not by force- of the Information. Burl fay: 
that the Infortuationi\was the ground upon'whieh the" Patent. way 
made: Fbritwas not the Kings inrwent:co-charge the lands: with 
rwo- leaſes,” 2. pays 17; there-it is-cited, That in a: Patent of 
King Henry the7. four Letrers, viz: H R.F.H; of thefirft words 
were left our, ' intending afterwards propron: honoremito- be {ec out 
with gold ; but.the: great Seal was/pur teithe/ Parent; "leaveng: out 
the ſaid four letters ; and yet the Patent was adjudged good being 
referred to the Inrollmenr, Privy-ſeal &c, For thereby ic appearcth 
eat it was the grant of the King, i 


416 The Lord Zouch && Moores (Cafe, 


- If Queen Flizabeth recite, That whereas her Father made-ſuch 
a Leaſe, and doth not recite it by the name of Hemyy the $. her 
Pather, it is good enough, if Hepry the 8. -made ſuch a Leaſe: 
But in ſuch caie, if Henry the 7. made the Leaſe, then the Leaſe of 
the Queen had not been good, for. that ſhe miſtook her Anceſtor, 
for Henry the 7. was her Grandfather, 10 H.7. 20, 20 H.7, 
7,8. The Kings Patent may be without Date ; for he may reſort 
to the Inrolment and Privy-Seal, and fo help it : But in ſuch 
caſe if he doth ſurmiſe a falſe Date, the- ſame makes the. Patent 
void. 21 £.4-45, Miſtecital of the year of the Reign of the King 
will make void a Patent : And in our Caſe, by the miſrecital 
of the year of the King there is a = gained. 

It was objeted, That it ſhall be helped by the Statute of 
34 H.$. which helps MifF-recital, and Non-recital: But in our 
caſe it is not a Miſ-recital : For Mif-recital is. when part-of that 
which is recited is true, and part falſe ; but Non-recital is, when 
nothing atall is-recited . But in our Caſe, itisa falſe Recital of 
the ſubje& in the thing which is ſurrendred; Genxy ſurrendred 
nothing, and the King took nothing, 

Trin. 9 Facobi, Roper and Roden's Caſes. Henry the 8. reciting 
by his Grant, Thatwhere he had a Reverſion expeRtant upon a 
Demiſe made unto Ad. whereas in truth it was made unto N- 
He granted the Reverſion unto Roger, -It was adjudged, That 
that recital was not helped by the Statute of 34 H. 8. for that 
the King had not any ſuch Reverſion. 19 acobs, Tucker and 
Carr's Caſe was adjudged upon the ſame point. Doddington's 
Caſe, C. 2. part, Theye a general Grant is not helped by the 
Statute of 34 H. 8, In our Caſe here is a miſtaking of the thing 
it ſelf : If he had recited the ſame tobe 33 H. $, and then 
had miſtaken any thing in it, it had been helped by the Sta- 
gute of 34 H.8. 

Dyer 195. Kemp was Nonſuit, ( there 32 H. 9. was miſtaken 
for 33 H.8.) There the Surrender was of a Patent bearing date 
32 H.$, whereas in truth it bore date 33 H. 8. And there it is 
adjudged, That the Patent of 32 H. 8. cannot be the Patent of 
33 H. 8. by which the Office was granted to him : And there- 
fore it was adjudged void , notwithſtanding the AR of 34 H.8. 
and other Statutes of Miſrecital. So in our Caſe 33 H.8. is miſ- 
taken, anditis 32, whereas in truth it was 33 H,$. 


The 


k 
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.. Theſecond: Point then is, If the Leaſe of 36.H. $:be 
rod, .chen of necellity the Leaſe of 5.8 6: Philzp and CAL. 
77 is void, ., for therein is-tallity ot three: things. - 1... The 

. thing -reczeed is. the cuſtody of .rhe- Park, with reaſonable 


' Heybage., and the Patentee would have nothing but pre- 


miſſa, and he truſts the King to give that; and he takes 
fromthe Queen Herbage ( leaving out reaſonable ) and fo 
| hge takes more- then 'was intended him , and theretore hee . 


. hath deceived. the Queen ; and if you are to have reaſon- 


able -Herbage ; the- King may put one to be Overſeer , 
that you have that which is fitting and reaſonable, and 
the Queen may agiſter Cattel there ; but in our Cafe the 
Queen-can neither ſet any Overſeer, nor can ſhe agiit 
Cattel there. - Dyer 2B5. 2. H.8. Killoway 159g. He who 
hath reaſonable Herbage cannot incloſe , but hee which 
hath Herbage may incloſe. Then foralmuch as here the Pa- 
tent is-larger then it was before , /ci/. that which way ſur- 
rendred, the Patent is void; for the Queen Grants more 
then ſhe took by the ſurrender : For hee did ſurrender 24 
intentione, . that the Queen ſhould regrant hint pramiſſa ; 
and- by this new Grant, he hath more. 2. He recites, 
That hee had a Leaſe for fifty years abſolutely , whereas-ir 
was determinable upon death; and the Queen grants the 
ſame for fifty years abſolutely, and that was by reaſon of his 
fafſeSuggeſtiqn. It may be objected, That the Queen is not 
deceived, for the-limitation for lite is not annexed to. the 
Habendum. 20. Eliz. in the Kings Bench, Hux:s Caſe; The 
Queen made a Leaſe to begin ata day to come, and af- 


| terwards the Queen by. the-luggeſtion of the party, and for 


the ſurreadex of the preſent Leaſe, did make a new Leaſe 
unto the patty ; it was adjudged, That the new Leaſe wa 
yoid. - So here, the Queen was deceived in the quality of 
the Leaſe. 9. £. 4.12. Baggors Caſe ; The King reciting 
that Baggot was born in Normandy (whereas 1n truth he was 
born in France) made him a Denizen ; and the Patent, 
notwithſtanding this falſe recital of the party, was adjudged 
ood, for the intent was to. make him a Denizen : , That 
aſe was objected againſt me.- But pur the Caſe a lictle fur- 
ther, and it is otherwiſe ; for if at that time Edward-the 
fourth had had Wars with France, then the Patent had been 
void, for it was not the Kings intent to protet a man who 


-» was an Enemy, and to nouriſh him in hisown boſom. If 
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the Queen had made the new Leaſe to begin after the firit fif- 
ty years, then it had been void, C1, parr.the Rector of (he- 
aingtor's Caſe ; It 1s not the years, but; the death of the Pa- 
tentee which determins the Leaſe.C 2.pert 72.1n a Deed there 
isnot any proper-place where the Proviſo ſhall be inſerted, 
then if it come in any place, ſo as it doth not ſean upon a Co- 
venant, itis a good condition. 35.E/:z, betwixt T hrogmorton 
and Sir oe Finch. Queen Mary made a Leaſe unto Throg- 
morton for 21 years,. and in-the end of the Leaſe there is a 
Proviſo, That the Leaſe ſhall ceaſe if the Rent be behind, 
Popham Chief Juſtice ſaid , That Throg morton hath ſuch a 
Leaſe which is abſolute, but ſhortned by limitation in the end 
of the Leaſe ; and he might plead it generally and abſolutely, 
That thoſe who will take. advantage 'of the Proviſo, ought 
to ſhew where the Proviſo comes in_ another clauſe. So 
here Pawlet ſhould have informed the Lueen of the Pro- 
viſo , for hee truſts the 2ycen, and the 2ueen truſts him. 
The third: Falſity is, It 1s- pretended, That the Park of 0- 
dibam. doth paſſe with the Manor ; for the Manor is grant- 
ed by King Pk:lip and;Lueen Mary; cum pertinentirs ; and it 
is found by the Jury that the Park is parcel of the Manor. He 
hath deceived and miſ-informed the Zueen ; for in the Leaſe 
which he ſurrendred, the Park is excepted, and now he would 
ſteal it in by the general words, cum pertinentiss. If the Park 
doth not paſſe, then the Defendants are Treſpaſſors to the 
Plaintiffe; and if the Manor doth not paſſe, then they are 
Treſpaſſors ; ſo as they are in a Dilemma. This Park (admit 
the Manor paſſeth) doth not paſſe : for Yueen Mary,ſhortly 
after, made Paw/ct'a Marqueſs, and then ſhe granted unto 
him by Letters Patents. The cuſtody of the Park, and the 
Intereſt of the Park cannot ſtand together in one perſon; 
and he cannot be the Lueens Parker, when as it is his own 
Park. C.$. part 117. The beſt Expoſitor of Letters Patents,are 
the Letters Patents themſelves, joyning one part of the Let- 
ters Patents with the other. And here in one clauſe the cuſto» 
die of the Park is granted by expreſs name; and the general 
words, viz. Grant of the Manor cum pertinentiis doth not 
convey it. : There is a difference betwixt the Cuſtody, of a 
Park, and the Intereſt of the Park. In Com.399. If a Parker 
be attainted and pardoned, hee loſ&th not his Park, but hee 
may be a Parker notwithſtanding ſuch Acttainder ; but if the 
Owner of a Park be attainted and pardoned, he loſeth his 
Park : 
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Park ; a Parker is a matter of ſervice, and cannot be forfei- 
ted; butan Intereſt may. 10. H. 7. 6. The Keeper ſhall 
render -account for the Hawks, for it is parcel of the pro- 
firs of the Park; but Leſſze tor years of a Park ſhall nor 
render account tor them: So there is a difference betwixe 
the Intereſt in a Park, and a Parkerſhip. 12. H, 8.1. Leſſee 
for years of a Park ſuffereth the Pale to fall down or 
decay, Waſte lieth ; but if a Parker ſuffereth the Pale ro de- 
cay, he can onely loſe his Office. Dyer 71. The Owner 
of a Park may diſpark it, but he who hath only the Her- 
bage of it, cannot. A man hath the cuitody of a houle, 
and afterwards he becomes the Owner of the houſe ; his cu- 
ſtodie therein ceaſeth. There are four Miſchiefs in our 
Caſe: 1. By expreſling himſelfe to be Parker ;, hee ex- 
cludes himſelfe from being Owner. 2. The: Keeper is Ac- 
countable, bur Leſſee for years is not. 3. If he be only 
Keeper of it, then the Lueen might diſpark : but it he 
were Leſſee, the Lueen could not. 4. Where he is Keep- 
er, all will reſt upon account, as well the Deer which 
hee findes there when hee became Keeper, as thoſe 
which came after. But that makes the Mo in doubr, 
whether the Exception ſhould extend to the Deer; then 
whether to thoſe Deer which came after; 
The third Point was concerning W A LSI NGH A M's 
Leaſe; It is of the Manor, and (»todiam Parci. Firſt, 
This Leaſe hath one: of the wounds of the former Leaſes; 
for the Parkerſhip is granted exprelly. Secondly, The leaſes 
before being void, then this Leaſe muſt needs be void alſo. 
Thirdly, This Leaſe is to take effect upon the end, Surrender, 
or Forfeiture of the Leaſe ro P aWv/e;, which was made 5. & 6. 
Philip and Mary, and that leaſe had not 'any beginning, 
and therefore was void; and ſo the three limitations, End: 
Surrender. or Forfeiture cannot happen. Dyer 197, 198. 
Erom the death of the Father the leaſe which is'made to the 
Son ſhall begin, the Father being dead, ir is a void leaſe to 
the Son. C.6. pare 25. Enumeration of particular times, if 
it do not happen within the particular, then it ſhall never 
begin : And fo it is of this leaſe to Walſingham in our Caſe. 
Note, it was ſaid by Sir Henry Telverton, That it was the 0- 
pinion of the Judges in this Caſe, That he had but the cuſto- 
dy of the Park, and not the intereſt ofthe Park ; for by the 
acceptance of the cultody of a _ when he hath a _ of 
hh. 2 the 
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the Park it ſelfe before, it is a ſurrender of his leaſe. Da- 
veuport argued for the Defendant ore.” The queſtion which 
ismade ofthe leaſe of 27. E1:z. reſts upon the leaſe made to 
Genny 33. H.$. which was determined upon the ſurrender of 
the leſſee. 2. Itreſts upon the leaſe made to Pawler.36.H.8, 
which was for fifty years, determinable by two Proviſoes ; 
the one for not payment of a ſum in groſs. 3. It reſts upon 
the leaſe made to Pawler. 5 & 6. Ph.c> MM. for 5oyears from 
Mich. laſt paſt, upon the death of Pawler, or committing of 
Waſte. - The leaſe of 27. Eli. is a leaſe 1n reverſion for 31 
years, to begin after the ſurrender, forfeiture or expiration of 
the leaſe made 4 & 5 Ph, & M.to Pawlet. Exception 1s tas 
ken to the leaſe 36.H 8. becauſe it hath two falſities ; the firſt, 
Becauſe it mif-recites the leaſe of 33 H.$. reciting the ſame to 
be dated 32 H.$. whereas in trath it was dated-33 H. 8. and 
that variesthe term of years,and that leaſe is not good at the 
common law, nor as they objected,is.it helped by the Statute 
of 34. H.8. of Miſ-recitalls. Secondly, Becauſe it 1s upon 
a falſe ſuggeſtion of the Patentee, and therefore it is void, 
It was alſo obejected, That the leaſe of 5 & 6-Phil/ip and My- 
x9 was void for two cauſes; firit, Becauſe that that recites 
the leaſe of 36. H. 8. to bee for fifty years, without - the 
Proviſo of determination by the death of Paw/er. 2. The 
King is deceived in his Grant; for they objected, That it 
was recited to be ſurrendred ea_ intextione to regrant ea- 
dem premiſſa; and there are other things granted which were 
not ſurrengred ; They ſay, That tae Leaſe is ſaid to be of the 
Parkerſhip, and not of the Park ; for that doth not paſſe 
by the generall words cam pertinentics ; for by expreſle 
words the Parkerſhip is granted , and then not the Park 
it (elfe. The Leaſe of 33. H.8$. was truly ſurrendred ; But 
the King reciting that the Patent bearing date 32. H. 8. was 
ſurrendred in conſideration of ſervice, did grant the office 
of Parkerſhip, &c. And in/#per the Manor for fifty years, 
&c. The queltion is, If this miſrecitall be helped by the 
Common Law: if it be not, then if the Statute of 34. H. 8. 
doth help it:? The Leaſe which was miſ-recited was not in 
eſſe; and there is a difference when the Leaſe which is re- 
cited, 1s not in efſ-, but determined ; -and when former Lea- 
ſes are recited, as Leaſes in eſ7. There are three things in 
which miſrecitall is materiall, and doth vitiate the Patent, 

1. Miſrecita!l of the Tenant to whom the Leaſe was made. 
Ot 
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or of the Tenant which was laſt poſſeſſed 2. Miſrecitall of the 
thing demifed. 3. Of the Eſtate in eſſ*, and the Limitation. If 
in ſuch caſe of miſrecitall, there be not a Non ob/tant-, then the 
Patent is void at the Common Law, (.4. part 35. The King by 
the Law ought to be truely informed of eſtates in sf, and alſo 
of his Rents and Revenue; Bur by the Common Law, if the 
former Leaſes be recited to be determined, (and in truth , they 
are,) and the new grant is upon another conſideration , then it 
is not materiall, if they be miſrecited ; for that ir is not any part 
of the conſideration. Vide 38. H. 6. 37. Darby. If the miſrecitall 
be in any _ not materiall , which need. not to be recited : 
and no part of the conſideration of the new Leaſe, then it ſhall nor 
make void the Patent ; for that the miſrecitall was not of any 
thing materiall, If the miſrecitall be of a thing determined, and 
the ſecond Patent depend thereupon , then the ſecond Patent is 
void; for if the King recite a Leaſe made to 7. S. which is de- 
termined,and demiſe renementa pr edit” fic ut prefirtier;and intruth 
the Leaſe recited was made to 7. D. the ſecond Leaſe is void : 
38. H. 8. By. Patents 101. The King Tenant in taile makes- a 
Leaſe for life, the ſucceſſour King may make a new Leaſe with- 
our recitall, and if he do miſrecite the leaſe which is determined, 
it is not materiall. If our Leaſe ſhould be void at the Common 
Law, yet it is helped by the Statute of 34. H. 8. cap. 21. by 
exprefle words, the ſame extends to all Leaſes, with , or with- 
out conſideration , notwithſtanding miſrecitall, or non-recitall ; 
'et all -miſrecitals are not helped by that Statute-: if the miſ- 
recitall be of Leaſes , which are not the guide of the ſecond Pa- 
tent, and need not to be recited, ſuch miſrecitall is helped 
by the Statute, But if the former Patent begetteth the later , 
then the Statute doth not extend unto it, for then the laſt is void, 
for that the King is deceived, and not by reaſon of the miſ- 

recitall. Dyer 194. 195. The Caſe there is dire&t to prove our 

Caſe; for there the recitall was of the grant of an Office, 33. H.8. 

whereas it was dated, 32.H.8. Er qria omnia,c.And there was not 

any ſurrender, for in truth it was not ſurrendred tothe Matter ofthe 

Rolls, who died before it was entred :' There it is reſolved, That ir 

is not helped by the Statute of 2ueen Mary : for in that AR 

there is an expreſſe clauſe, that it extend not to the grant of an 

Office, (as in the Caſe of Der it was) and then it was left at the 

Common Law, and the 2ueen was deceived, becauſe the furren- 

der was not 00d. The defect of the ſecond Patent was, That it 

was not in the Crown by the ſurrender, but if it had been well 

fursen- 
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ſurrendred, the miſrecitall had been helped by the Statute of 34. 
H.$. tor it was the muſrecitall of the year, that the Patent bore 
date. C .2. part, Doddingrons Caſe, Dyer 129. upon the Statute of 
34. H.8. The miſrecitall of the Town is not helped-;- for it 
doth not appear unto the Court what Land was intended to be 
granted : But if the thing had been certainly and particularly na- 
med, ſo as it might appear to the Court what Land was intended 
to paſſe; then the miſ-recitall of the Town had been helped by 
the Statute of 34. H.$. Arthing granted generally with reterence 
ro a miſrecited Patent, is not helped by the At of 34. H. 8. But 
when the thing granted is particularized with reference to a thing 
which is derermined in a miſrecited Patent, then the Statute of 
34. H.$. will help it; but in our Caſe, the miſrecitall is of a thin 
which needed not to be recited. The ſecond Objection which 
hath been made, is, That the King is deceived, by ,reaſon of 
the falſe ſuggeſtion: And then the Letters Patents made by 
reaſon thereof are void. I anſwer, That if the falſe Sug- 
geſtion tenderh to the detriment of the-Crowne, and to the 
apparant_ prejudice of the King, then the Letters Patents 
may bee avoided: But where the Suggeſtion is of a thing 
not materiall, and doth not tend either to the deceit of 
the Crowne, or to the Kings prejudice , neither in his pro- 
fit, nor his Inheritance, there it ſhall not make void the 
Letters Patents. Dyer 352. Where an Abbot Leſſee for 
ſixty years of the ©ueen, made a Leaſe for eighty yeares ; the 
ſixty years expired, the Leſſee for eighty years ſurrendred to 
the Crown, and in conſideration of that Surrender, + to have 
a new Leaſe; there the ſecond Patent was void, for the King 
was deceived in the reall conſideration. And Dyer there ſaid, 
That it was but the Suggeſtion of the party, and the Collecti- 
on of the ®ueen. C.5. part 93.94. Where Leſſee for yeares 
of the King did afligne part of his Terme and Land to ano- 
ther, and then ſurrendred, the ſurrender there was the conſiderati- 
on; andrthat was not good. If the recital be made of a thing which 
needeth not to be recited, and the Patent is made upon another con- 
ſiderarion,therethe miſrecital ſhall not hurc it, C.1. part 41. where 
Henry the ſeventh, reciting "Km poſt Cc. wirtute Cray, cc, the e- 
ſtare is recited, as determined ; the Reyerſion ſhall paſſe, for the 
King was certifid of the eſtate: And in our Caſe it is determined. 
Where tbe fallitie of the ſuggeſtion is not in deceit, nor to 
the prejudice of the King ; If the thing miſreciced be not m3- 
teriall, it ſhali not make vaid che Patent, C.10. part 110. Le- 
gates 
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gates Caſe, Yue quidem &c. the falſe ſuggeſtion ſhall make 
void the Patent; for the King did not intend to abate his Revenue. 
Fitz. Nat. Brev. Grants 58. Fallitie of Tenure of the King ſhall 
make void the Kings Licence: For the fallitie of ſuggeſtion 
which came from the party, did tend to the prejudice of the King 
in his Tenure. C. 10. part iro nod quidem manibus &c. ratione 
E ſcheate &c. It ſhall make void the grant by this ſuggeſtion of 
the party which doth prejudice the King in his ticle. But where 
the Suggeſtion is not to the prejudice of the King in his revenue, 
tenure, nor title, it ſhall nor. make the Letters Patents void. C. 
10, part 113. MaR«KHamM*'scaſe, The King grants the of- 
fice of Parker, q#0d quidem Officinm the Earle of Rut1ian*D 
late bad; And the ſaid Earl never had it ; the Suggeſtion was of 
a thing not materiall to the ſecond Patentee, nor to the Kings pre” 
judice, therefore it was good. 10. H. 6.2. Ynod quidem Manc- 
rium ſeiſitas fuit in mans noſtras ; the falſe ſuggeſtion there ſhall 
not make void the Patent, becauſe it was not of a thing matc- 
riall. If the King grant a Manor, qued quidem Manerium nuper 
fuit in tenura 1.5, and in truth it was not in the Tenure of 1.S. yer 
itwas adjudged good : -For Nyper is a Recitall of the thing that was, 
and not ofa thing that is. For if it had not been in the poſſeſſion 
of I. S. whereas in truth he was not ſeiſed or poſſeſſed thereof, 
there it had not been good. Ir is found in our Caſe, That the Leale is 
aqually ſurrendred, and fo the miſrecitallis of a thing that was, 
ſcil. nuper ; and not of a thing that is, or in eſſe, 

The next Exception is to the Letters Patents of Philip. and 
Mary. Firſt, begauſe thereby the Leaſe of 36.H.8. is not fully 
recited; For therq was a Provi/o, That if he did not pay a ſumme, 
in groſſe, that it ſhould be void; And that it ſhould determine 
by the Death of Paw/er the Patentee. The miſrecicall of that 
Collaterall matter by the Common Law , ſhall not make void 
the Grant. There are three things neceſſary in Recitalls : Firſt, 
The Certainty of the particular eſtate in «{e, with the Limica- 
tions. Secondly, The Tenant to whome the particular eſtate 
was made, or the Tenant which then is in poſſedion. Thirdly, 
The thing granted, by the ſame name as it is granted in the 
firſt Patent. Bat Covenants, Reſervations, Prgviſions, Conditi- 
ons, and the like, need not to be recited. The Recitall ouphrt co be 
of a thing in eſſe: Avowry 112, A Towne was pranted by the 
King. And afterwards he granted unto another a Leet in the ſame 
Towne ; the King in this caſe needed not to recite the grant of 
the ſai& Towne. Secondly, The Recitall ought to bee in the 
ſame name as it was granted in the ficſt Patent, And cannot be 
helped 
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helped by averment, if it be miſrecited. Third)y, the Tenant of the 
Land, or the Tenant- which was before the grant, ought ro be 
recited; /cil.- that fuch a men hbabuir, ro whom the firſt Patent 
was granted; Or,chat he now hath the Lands, or lately had che thing 
Sranted in poſſeſſion. Brook Pat.g6. Such things ought to be recited 
as ought to be pleaded againſt the King in an Information of 
Inſtruſtion. In our Caſe, the mifrecicall being of a thing deter- 
mined and not materiall,- and not to be the guide of the ſecond 
Patent, doth not make void the Grant to P aw/er. 

Ic was objeRed, That Lueen M ARY was deceived : for 
the Grant was de eiſdem premiſſis : And in the former Patent 
the Park was excepted ; but fo it was not in the Letcers Paterts 
to Pawler : In the firſt Parent reaſonable Herbage was granted ; 
bur in the ſecond to Pawler, the Grant was of Herbage generally. 
If the King except the Deer, as hee doth in chis caſe, chen hee 
ought to have ſuthcient herbage for his Deer : The Jury finde, 
That the Letters Patents of 36. H. 8. were abſolutely ſurrendred 
ea intextione, thac the King might make a new Leaſe i» forma /& 
quente, which is not de premiſſts , ſed de prementionatts. Now 
the King for two hundred pounds Fine, is pleaſed to grant , ram 
in conſideration of the Surrender, qxam for the Fine of two 
hundred pounds: And here the King took knowledg, that it 
ought to be in forma ſequente : and then by reaſon of the Fine 
and Surrender, hee is pleaſed to vary from ,the former Patent , 
and it is to the prejudice of the Patentee : The firſt was rea- 
ſonable Herbage ; and here it is Herbage, and in the Kings Caſe 
it amounts £0 as much, as if hee had faid, Reaſonable Herbage : 
for becauſe the King excepts the Deer, it is implyed, That che 
Patentee is but to have reaſonable Herbage. Here the Grant is 
not De_ omnibns grifſis arboribus, bonts & catellis Felonum ; and 
of the Goods of Felons themſelves : and in the former Patent 
theſe were granted, and fo the Grant is for the Kings benefit, and 
ro the prejudice of the Parentee. Alſo this Patent' is ad pre- 
ficuum Domini Regis : For here is a Rent reſerved, and here is 
a Provi(o for the committing of Waſte in che premiſes , which 
were not in the firſt Letters Patents; and in theſe Letters Patents 
there are divers Covenants which were not in the fornier Pa- 
rents: and fo it is is forma [cquente : And fo the Leaſe of Phi- 
lip and HMary is good. The King ſeiſed of a Manor to which 
he hath a Park , doth grant the Stewardſhip of che Manor, and 
the Cuſtodie of the ſaid Park, with reaſonable Herbage : Af- 
rerwards in the ſame Letters Patents hee grants the faid Manor 


of 0. and all the Lands in 0. excepting groſle trees in the a 
I 
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If this Grant be not good for the Manor, it is not good for the Park. 
chat was the Objection: It is good for the Manor, and alſo for the 
Park. It was objected, That the King grants the cuſtody of the Park, 
and ſo not the Park it felfe ;, for how can the King grant the cuſtody of 
the Park, if he grant the Park it ſelfe; it is dangerous, that upon an 
implication in one part of a Patent, the expreſſe words which follow 
ſhould be made void ; the ſubſequent words in this Caſe, are, The 
King rants the Manor, and all the Lands to-the ſame belonging ; now 
the Park doth belong to it, and the King excepts only the Deer, C:10 
part 64. The King at this day grams a Manor unto a man, as entirel 
as ſuch a one held the ſame before it came into his hands, &c. the Ad- 
vowſon doth paſſe without words of grant ofthe Advowſon ; for the 
Kings meaning is, That the Advowſon ſhall paſſe : The meaning of 
the King is manifeſt in-our Caſe ; [. 3. Part 31,32. Carr's Caſe, There 
the Rent was extinCt betwixt the Parties yet for the benefit of the King 
for his tenure,it hath continuance; for a thing may be extin&, as to 
one purpoſe, and in eſſe as to another purpoſe. 38. Af. 16. a Rent ex- 
tint, yet Mortmain. Dyer 58,59. The Exception ought to be of the 
- thing derifiſed. In our Caſe the Park doth paſſe, but the King ſhall 
have the liberties in it ; and fo here the Park ſhall paſſe, and the Ex- 
ception is of the liberties ; Com. 370. the Exeception onghr to be of 
that which is contained in the former words, in the former Patents ; 
the Offices were firſt. granted; and in the fame Letters Patents the Ma- 
nor was afterwards granted. But now Ring ?amer grants the Manor 
firſt, and then the Offices. Conſtruction of Statutes ought to be ſecun- 
cundiem intentionem Of the makers ofthem'; and conſtruction of Patents 
ſecundum intentionem Domrai Regs, C.8. part 58. You ought to make 
ſuch a'conſtrution, as to uphold the Letters Patents, C.$. part. 56. 
Auditor Kings Caſe; There the Letters Patents were conſtrued /ecun- 
diem- intentionem Domini Regis, and adjudged good: But to make 
void the Patent, they ſhall not be conſtrued ſecumndim intentionem, but 
to make a Patent.good, they ſhall be conſtrued ſecundum intentionens 
Domini Regis . The Caſe was adjourned till Michaelmas Terme next. 
Note, I have heard Sir Henry Telverton ſay, That it was the opinion 
ofthe Judges in this Caſe, That he had but the cuſtody of the Park, and 
not the intereſt of the Park ; for that by the acceptance of the cuſtody 
of the Park, when he had a Leaſe ofthe Park before, it was a ſurrender 
of his Leaſe. 


Trent. 


/ 
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Trinit. 21. Jacobi, in the Kings Bench, 
492 SHORTRIDGE and HILL's Caſe, 


| Hortridge brought an Aion upon the Caſe againſt Hill for raviſh- 
ing of his Ward; and the Writ was contra pacew, without the 

words Vi & arm, Lib. Dent. 466. where three Preſidents are of A- 

ions upon the Caſe, without /; &; arms : An Action upon the caſe 

for doing of any thing againſt a- Statute, muſt be contra pacem. Ley 

Chief Juſtice, nn in this Action may be. pleaded in Barre in a 

Writ of Raviſhment of Ward brought. Dedderzage Juſtice, The Aci- 

on of Treſpaſfe at the common Law, is only for the taking away of the 
Ward;and here he bath elected his Action at the common Law,and then 
he ſhall not have an Action upon. the Statute, viz, a Raviſhment of 
Ward ; but here the Action upon the Caſe fs brought. for the taking 
and detaining ofthe Ward, fo as he cannot preferr him 'in Marriage ; 
and upen this ſpeciall matter the Action ppon the Caſe herh without 
the-wards Yi & armi. A Writ of Raviſhment of Wart| ought. to be 
brought inthe Common Pleas ; but yet you may bring a Writ of Ra- 
viſhment of Ward in this Court, if the Defendant, be in the cuſtody of 
the Marſhal of the Marſhalſey, for in ſuch ſpecial Caſe it ſhall be 
broughtin this Court :- if there be an extraordinary matter befides the 
Treſpaſs, then an Action upon the Caſe lieth ; as. when A. contracts 
with Z.to make an eſtate unto B. of Bl. Actt at Michaelmas, if {.en- 
ter into Bl, Acre, A. may have an Action upon the Caſe againſt C.for 
the ſpeciall. damage which may happen to him, by reaſon that be js not 

able to perform that contract by reaſon of the entry of C. and he.ſhall. 
declare contra pacem, but not Vi & arms. : 


— 


Trinit.21. Jacoby, jn the King's Bench. 
493 BAKER and BLAKAMORE'S Caſe. 


N Treſpaſs, the Defendant pleaded, That 7. S. being ſeiſed in Fee, 
gave the Lands unto B.cker and the Heirs of his body, and con- 
veyed the Lands, by deſcent, to four Daughters; and Zlakhamore 
the Defendant, as ſervant to one of the Fane: cowny did juſtifie, The 
Plaintiff did reply, That the ſaid 7. S. was ſeifed in Fee, and gave the 
lame to Baker and the Heirs Males of his Body, and conveyed the 
Land. 
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Land by deſcent to himſelf, as Heir Male, ab(g, hoc, that ?. S, was ſei- 
ſed in Fee. Henden Serjeant did demur in Law upon the Replication ; 
and took Exception to the Traverſe, for that here he traverſeth the 
Seifin of f. $. whereas he ought to have traverſed the gift in tail made 
by 7.S. tor the being ſeiſed is but an inducement not traverſeable, and 
therefore he ought to have traverſed the pift in taile, for then he had 
traverſed the ſerſin ; for he could not give the Lands in tail, if that he 
were not ſeiſed thereof in Fee, L.5. £.4 9. there in Formedon, the 
Tenant would have traverſed the Seifin of the Donor, but the book is 
ruled, that the Traverſe ought to be of the gift in tail, and that includes 
the Seiſin. Bridgment for the Plaintiffe, and ſaid, That the Serjeant 
is of opinion contrary to the Books, when he ſaith poſitively, that you 
_ to traverſe the gift in tail, and not the ſeifin of the Donor. The 
Caſe ſhortly is, 4. being ſeiſed in Fee, makes a gift in tail to B. and 
that deſcends to four daughters, &c. And the Plaintiff replies, That A. 
was ſeiſed in Fee, and gave the Landsto B. and to his Heirs Males ; 
and the Plaintiffe claimes the entail as Heir Male : and the Defendants 
under the generall tail, ab/q, hoc that A. was ſeiſed in Fee, 27.H. 8.4. 
by Englefield, If in Treſpaſs the Defendant plead the Feoffment of a 
ftranger, and the Plaintiff faith, That he was ſeiſed in Fee, and made 
a Leaſe for years to the ſaid ſtranger, who enfeoffed the Defendanr, 
he need not to traverſe, abſg, hoc, that he was ſeifed in Fee, C. 6.pare 
24. The ſcilin in Fee is traverſahle, By, Traverſ-372.acc. Dodderidge Ju- 
ſtice, The ſeiſin in this Caſe is traverſeable. Ley Chief Juſtice, Take 
away the Seiſin and then no gift, and therefore the Seifin here is Tra- 
verſeable. Hanghton and Chamberlain Juſtices agreed. The Court re- 
ſolved, That either the Seiſin in Fee, or the gift 1n tail, is traverſeable. 
Dodderidge Juſtice, If you both convey from one and the ſame perſon, 
then you muſt traverſe the conveyance. It is a rule C. 6. pare 24. there 
the Books are cited, which warrants the traverſe of either. 20d nota. 
It was adjudged for the Plaintiff, 


—_— 
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494 SirEpward FisHER and WAkNER's Cale, 


H E Teſtator being indebted unto Fiber, made Warner his Execu- 

# tor : and Warner in conſiderafion that Fi:y would forbear ſu- 

ing of him upon the Aflumpſir of the Teſtator, did promiſe to pay 
him Fifty Pounds; and in an Actionupon the Caſe upon this promiſe, 
Warner pleaded Non Aſumpſit in the Common Pleas, and it was found 
for the Plaintiff. And a Writ of Error was brought in this Court, be- 
Iii 2 cauſe 
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cauſe it was not ſhewed for what conſideration the Teſtator did pro- 
miſe. 2. Becauſe it was not ſhewed, That #arner the. Executor had 
Aſſets in his-hands. It was ſaid by the Councel of Sir. Edward Fiſter, 
That they need not ſhew that he hath Aſſets, becauſe the Defendant 
Warner was ſued upon his-own promiſe. C. 9..part 94. The Teſtator 
made a promiſe- to pay to Farr fifty pound, and died ; The Executor 
in conſideration of the forbearance of a Suit upon that - promiſe of the 
Teftator, doth aſſume to pay, &c, The Jury find for- the Plaintiff. The 
Error is, that no time is limited, nor no place: where the promiſe was 
made ; and alſo it is not ſhewed when the Teſtater died, -and ſo it is 
not ſhewed whether the promiſe were made in. the life time of. the Te- 
ator, ornot? for if it wereinthe life time of the Teſtator, then the 
promiſe was void, Nor isthe time of the forbearance ſhewed : and ſo 
no-good conſideration. Hil. 5. Zacobi, a conſideration to forbear pax- 
lulum tempas, is no good conſideration by Cook. And the like caſe was 
adjudged , 36. Eliz. Rot. 448. Sackbdor caſe. We do _ de fatte, 
that we have forborn our Suit, and that the Defendant hath not paid 
us the money : Doaderidge Juſtice, It4s alledged, that the,Plaintiff paid 
money to the Teſtator, upon which he promiſed ;., And the, Aftion now 
brought, is upon the promiſe of the Executor : - Part of the promiſe, is, 
Thar he paid che fifty pound to the Teltator, .and that oughtto be pro- 
ved in evidence to the Jury :. C. 6. part. Gregories caſe, if it be not ſpe- 
cially named how be ſhall prove it.. Haughton, to forbear to ſue him, is 
for all his life time, and not. paw!ulum tempns. Dodderidge Juſtice, Excep- 
rion-was taken, that he doth not ſhew that the Teſtator was dead at the 
time of the promiſe by the Executor: It was ſhewed, That after the 
death of the Teſtator,that he took upon him the Execution of the. Will, 
and then promiſed ; and that of neceſlity muſt be after the death of 
the Teſtator. | 
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þ an Ejetttione firme , The Array was challenged, becauſe it was made 
at the Nomination of the Plaintiffe : And by conſent of the parties, 
two Atturneys of the Court did try the Array : The queſtion was, 
Whether the-Triall of the Array was good ? It was ſaid by the Councel 
which arguedfor the Defendant, That it was nor.good. If one of the 
four Knights be challenged, the three other Knights ſhall try that chal- 
lenge ; and if he be found favourable, he ſhall be drawn; and if ano- 
ther of the Knights be challenged, hee ſhall be. tried by the other 
wo ; 
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ewo ; andif one of the two be challenged, then a new Writ ſhall iſſue 
forth to cauſe three Knights. ro appear. 9g. F. 4:46. The two which 
quaſh the Array ought to try the Array of the Tater; for that they 
are ſtrangers to them. The aſſent of the parties in this caſe is ro no 
purpoſe ; for the conſent of the parties cannot alter the Law, neither 
can the-King alter the Law, but an A of Parliament may alter the 
Law. 29. efſſ.4 19. H.6.9. by Newton. 27. H.8.13. Where a rriall 
cannot be out of the County by the aſſent of the parties; and if it be, 
ris errour. By the Councel of the other ſide, contrary, This triall of 
the Array is much in the diſcretion of the Judges ; for ſometimes it 1s 
tried by the Coroners, and they are ſtrangers to the Array. 21.. Aſſ.26. 
20. Aſ.10. there the Judges at their diſcretion appointed one of the 
Array,and the Coronersto try it;27.A4ſ.28. there,upon ſuch a challenge 
it was tried by the Coroners: and Shard faid, Thatthe triall by any of 
them was ſufficient, and by Forriners de Circumſtantibns, 31. Afſ. 10. 
ſoas it reſts much in the diſcretion of the Judges. 29. Aſ.3. there it was 
denied : But note, That that was in-Oyer and T erminer ; and there it did 
not appear that the Array was made at the Nomination of one of the 
parties : but in other challenges it may be tried by one of the Panell. 
But in our caſe, they were all challenged, was the objetion. 9. E.4.20. 
Billing. For if one of the parties will nominate all of the Jurours to the 
Sheriffe, it is preſumed that they are all partiall : and i this caſe, the 
whole Array is — : but in other caſes he may challenge one or 
two of the Array, and yet the others may be indifferent. But admir ir 
had been errour, yet being by the aſſent of the parrties, it is no errour. 
Baynams caſe in Dyer. A Vemire facias by aſfent of the parties was a- 
warded to one of the Coroners, and good : Dyer 367. 43. E.3. Office 
of Court, 12. One of the twelve doth depart ; If the Juſtices do ap- 
oint one of the panel] to ſupply his place, it is erroneus; but yet if it 
be with the aſſent of the parties, it is good; So in our caſe, 21. £.4.59- 
Brian ſaith,, That he hath not ſeen more then two to try the Array, 
yet by aflent of the parties more may try it, 30. E.3.2. or 39. E.3. 2. 
In a Writ of Right, proceſle iſſued to the Sheriff to return four Knights; 
he returns two Knights, and two Eſquires,without making any mention 
that there were no more Knights in the County, the ſame is- errour ; 
yet if two Knights and two Eſquires had been returned by the aſſent 
of the parties, it had been good. 6. £. 6. Dyer. A man cannot enter 
for Non-payment of Rent without a demand, yet by aſſent of the par- 
ties it may be good. 22. H.6.59. the triall in favour of Liberty ought 
to be in the ſame County where the Aion is brought, and not where 
the Manor is: But 44. £.3.6. by the afent of the-parties it is ſuffici- 
ent. In the Abridgement of the Book of Aſlizes 48. the books are ci- 
ted tothe contrary ; there itis ſaid to be no Law, where the Coroners 
try the panell ; I agree, that where-it is not againſt a- fundamental!l 
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point of the common Law, that the conſent of the parties to/lit eyro- 
res : Dodderidg Juſtice, Two queſtions are jn this caſe, 1. If this tryall be 
ood. 2. Admitting it be not good, whether the aſſent of the parties 
Joh make it good. Firſt it is a meer matter in the diſcretion of the 
Juſtices, which is not tied to any ſtrict rule in Law: In the Book of 
the Aſlizes it was tried by the Coroners , becauſe it was in the diſcre- 
tion of the Juſtices: And the Coroners are Miniſters to the Court, and 
ought to attend at the Aſſizes. The Book of the Allizes is the Report 
of the Caſes which happened at the Aftzes in the Circuits of the Juſti- 
ces; and they are not Term caſes. For the Exception which is taken 
by him who made the Abridgment of the Book of Aſlizes, is of no mo- 
ment; for the Authour thereof was but a Student, and no Councellor 
at Law. In theſe Courts the Coroners do not attend ; therefore ſome- 
times two, four, or ſix of the Panell are choſen to try thoſe who are 
challenged, as the Court ſhall think fit; and if the Triers cannot agree, 
we put them together into a room, and ſwear one to keep them, (as a 
Jury is kept: ) ſo as you ſee it reſts much in the diſcretion of theJuſtices,8& 
Court: Andif there were a certain rule to try it, then it ought to be 
ſtrictly obſerved. 31. Aſſ.10. there the triall was de Circumſtantibus, 
2. The aſſent of the parties doth make it good. It is not a triall in point 
of the right of the cauſe, but only of the indifferency of the Miniſters : 
The Array was challenged, becauſe the Sheriffe made it at the requeſt 
of one of the parties; and the Sheriffe hath confeſſed it upon his Ex- 
amination. The principal Array ſhal be farit tried ; and if that be quaſh- 
ed, then the Tales ſhall not be tried ; but if it be affirmed, then two of 
the Panell ſhall try the Panell, and two of the Tales ſhall try the Tales. 
This is a triall only of indifference, and not of the fandamentall point 
of the Cauſe. If the Plaintiffe require the Yezire facias to the Co- 
roners, becauſe that the Sheriffe is choſen ; the Defendant ſhall be 
examined ifhe will agree to it: if he will not agree, but the Sheriffe 
returneth the Jury, the Defendant inthat caſe ſhall not-challenge the 
Jury, or any of the Array : The four Knights in the Writ of Righe 
ſhall chooſe the other twenty of the Grand Aſſize, who ſhall be joyn- 
ed with them, and they ſhall bethe Judges of the twenty, when they 
are named by them, 39. E.3.2. Hawghten Jultice, The appearance by 
Atturney by afſent of the parties, is not errour, although by the Law 
che Plaintiffe ought fpr to appear in proper perſon. Chamberlain 
Juſtice would be adviſed, becauſe he had nor ſeen the Books. Ley chief 
Juſtice, When the whole Panel, as in this caſe, comes to be challenged, 
then it is in the diſcretion of the Juſtices to chooſe triers; and chief 
inthis caſe, becauſe all the Array is partiall, If the Coroners be ab- 
ſent, it is-good to take two Atturneys of the. Court, who the Court 
knov7 to be honeſt by their honeſt carriage, and fair practice, The 
aſſeat of the parties ſtrengthens this caſe. It is a rule, That the aſſent 
of 


ror, or otherwiſe relinquiſh his conſent ; and for ſuc 


of the Panell was good, and ſo was it afterwards adjudged by the 
whole Court. 204 nota. 


Paſch. 3. Caroli, in the King's Bench, 
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Amſon Evers the Guardian of Compton Evers, did ſue Owen the 
Executor of the Lady eAnne Evers for a Legacy, before'the Coun- 
cell of the Marches of Wales. Henden Serjeant moved for a Prohibi- 
tipn, and ſaid, That by Law, no intent of a Will ought to be aver- 
red contrary to the words of the Will., (-5- part 68, Cheyneys 
caſe : And ſo no equity ſhall be taken upon a forrain intent, contrary 
to that which is in the Will. 2. He ſaid, That the party might not ſue 
in the Marches of Wales for a Legacie ; for that the party oughr to ſue 
for the ſame in the Eccleſiaſticall Court. Bakr contrary, They may 
proceed there - in an Eccleſiaſticall Cauſe, wherein there is cauſe of e- 
quity : The Statute of 34. H.8. cap.26. giveth power unto them to 
proceed as they proceeded heretofore by Commiſton. And before 
that Statute they proceeded there in caſe 0! -a _— ; and ſoare di- 
yers Preſidents, therefore no Prohibition is to iflue. Samſon Evers is 
the Kings Atturney for the Mafches of Wales, and his perſonall at- 
tendance is requiſite there : And this Court cannot grant a Prohibition 
to ſtay a Suit, when he cannot ſue in this Court for the ſame thing. 
Finch Recorder contrary. If you ſhew Preſidents, yet they will not 
bind this Court, and give power unto them to-hold plea of that which 
they ought not to hold plea of. It is uſuall to grant a Prohibition, if 
the Court of Requeſts holds plea of a Legacy, if it be not by reaſon 
of ſome ſpeciall circumſtance ; and it is uſuall to diſmiſſe Legacies 
out of the Chancery : And no Priviledges ſhal be grantetl unto an Exe- 
cutor, Adminiſtrator, or Guardian. Hyde Chief Juſtice : Two have an 


Obligation as Executors, and the one releaſeth ; it is good, and s 
good. 
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of the parties cannot make that good which is againſt any fundamen- 
tall point of the Law : therefore it is belt to view the Preſidents, and 
ro Craw a Jurour ; but that we cannot do of our ſelves. by the Law, 
yet with the aſſent of parties we may do it. It is a contempt and a de- 
ceit to the Court, if his aſſent be entred upon record, and notwith- 
ſtanding that the Defendant will queſtion the matter by a Writ of Er- 

hoe che 
Court may commit him, and fine him alſo : Bur if the matter be nor a 
matter of Record, but be onely by a Rule of the Court, then we may 
award an Attachment onely againſt the party. In this caſe, the triall 
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good cauſe of equity againſt him who releaſerh : A Will is made, and 
A.is made Executor, and no trult is declared in the Will ; and at his 
death the Teſtator declares, That his Will is for the benefit of his chil- 
dren : May not this intent be averred ? there is nothing more common. 
Dodderidg Juſtice, For the making of an Eſtate, you cannot averre 0- 
therwiſe then the Will is; but as to the diſpoſition of the eftate, you 
may averre. 7ones Juftice, There are two Executors ; one commits walt, 
or releaſeth, &c. the other hath no remedy at the common Law, for 
that breach of Truſt. The reaſon of Chenyes caſe, {. 5. part is, Who- 
ſoever will deviſe Lands, ought to do it by writing ; and if it .be with- 
out the o—_ it is out of the Will, although his intent appeareth 
to be otherwiſe. Before the Statute of 34. H.8. cap.26. The Marches 
of Wales held plea of all things, for things were not then ſetled. But 
the ſaid Statute gave them power and authority to hear and determine 
ſuch cauſes and matters as are, or afterwards ſhall be aſſigned to them 
by the King, as heretofore had been uſed, and accuſtomed: Now if 
it be aſſigned by the King, yer if it be not a thing accuſtomed and uſed 
to be pleaded there, it is not there pleadable. So if it be within the In- 
ſtrutions made by the King, yet if it be not uſed and accuſtomed, it is 
not pleadable there ; but it ought to be within the InſtruQtions, and allo 
accuitomed and uſuall; Adultery, Symony, and Incontinency, are with- 
in their Inſtructions, and are accuſtomed. - The things being accuſtomed 
ro be pleaded there, have the ſtrength of an A of Parliament ; but hy 
the Inſtructions they have” no power to proceed in cafe of Legacy. 
Then let us ſee if the ſame be included within the generall words (things 
of Equity) within the Inſtrutions : And then I will be tender indeli- 
vering of my opinion, If a Legacy be pleadable there or not? Whitlock, 
Juſtice : The Clergy deſired that they might forbear to intermeddle 
with Legacies: Five Biſhops one after the other, were Preſidents of 
the Marſhes there: and they draw into the Marches ſpirituall buſineſle : 
but originally it was. not ſo ; their youre was larger then now -it is, 
for they had power in criminall cauſes, but now they are reſtrained in 
that power. There is a common Law Eccleſiaſticall, as well as of our 
common Law. 7s Commune Ecclefiaſticum, as well as fus Commune Lai- 
cum. The whole Court was of opinion, That the Kings Atturney in the 
Marches being out, we ought to have priviledge there. In the Changery, 
there is a Latine Court for the Officers of the Court, and the Clarks 


of the Court for to ſue in. But in the principal Caſe, a Prohibition was 
not granted, becauſe there was much matter of Equity concerning the 
Legacy. It was adjourned. 


Palch. 
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Paſch.z. Caroli, in the KingsBench. 
497 HarLEyY and REYNOLD's Calc. 


Arvey brought an Action of Debt upon an Eſcape againſt Reywolds 
(Hill.1. Car.) Reynolds pleaded, That before the day of Eſcape, 

ſcil. the twentieth day of Zanwary 1. Car. That the Priſoner brake Pri- 
ſon and eſcaped ; and that he afterwards, viz. before the bringing of 
this Aion ; viz. 8. de Hai 2. (ar. took the Priſoner again vpon 
freſh Suit. Anderws for the Plaintiff, K:ynolds is bound to the laſt day. 
viz, 8, Mai, and not the day before the bringing of the Action ; for 
the Bill bears date, Hi!.1. Car. and the terme is but one day in Law, 
£.4 part 71, and ſo no certain day is ſet for the Jury to find. The day 
which Reynolds ſets that he retook the Priſoner is the eighth day ofMay, 
and he ſhall be bound by that, Com.24.4. 33. H, 6:44. Where a day is 
uncertain, a day ought to be ſet down, for a day is material for. to 
draw-things in iflue, 'C. 4. part 70. the Plaintiff ſhewed, That 7. Mais 
30. Eliz. « we indented and inrolled in the Common Pleas Ter. 
Paſc. inthe faid thirtieth year (within fix monthes according to the Sta- 
euce)for the conſideration of One hundred Ponnds,did bargain and fell: 
But he further ſaid, Thar after the ſaid ſeventh day of May, ia the ſaid 
thirtieth year, he levied a Fine of the Lands tothe now Plaintiff , at> 
ter which Fine, viz. 29. Aprils, in the ſaid thirtieth year, the ſaid 
Deed'indented was enrolled im» the Common Pleas. Note, That a- 
nother day more certain was expreſſed, therefore the miſtaking of the 
day ſhall nothurt: And there it was helped by Averment, 8. 4.6.16. 
Repleader 7. In Waſte, the Defendant ſaid, Thar ſuch a day, before the 
Writ brought, the Plaintiffentred upon him, before which entry no 
Waſte was done, &c. Srrange, It might be that he entred again; 
wherefore the Court awarded that he ſhould recover. Co.Entries 178. 
In Dower the Tenant vouched a ſtranger in another County, who a 
peared ;-and there the Replication is,viz.die Lune,cc. ſo the day ovgit 
to be certain, 19. H.6.15. Ina Formedon, If the Defendant plead a 
thing which by the Law he is not compelled two do ; and the Plaintiffe 
reply, Thar ſhe is a Feme ſole and not Covert, it is good ; but if he 
plead, That ſuch a day, yearand place, there the Trial ſhall be at the 
particular place, otherwiſe the Trial ſhall be atthe place where the 
Writ bears date. C-. 4. pazs, Pa/mers Caſe ; If the Sheriff ſell a Term 
upon'an Extent, and puts a Date to it, /c#/, recites the Date, and mi- 
ſakes it, the ſale is not good, for there is no ſuch Leaſe, Dyer 1171. 
Then ir 1s ſaid 31. OXobris, and there by the computation of time it 
KKK was 
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was ithpoſfible;/ and ſo-here the time is impoſlible, | /eil, thats8. ſais 
2. Car. ſhould be before Hl1. 1. Carols;z for the taking-is after:the A- 
Rion brought, and ſo naught to bar the Plaintiff : it isthe ſubſtanre of 
his bar upon which herelieth, and ſo' no matter of form : 26:H: 6. 
there upon an Eſcape, the Defendant faid, That fuch a day, ante im- 
petrationems bille in this Court ; ſcil. ſuch a day, he retook him, and 
the day after the ſcilicer, is after the purchaſe of the Writ,: there the 
ſcilicet and the day expreſſed ſhall be void, and it ſhall betaken accor- 
ding to the firlt day expreſſed : if the Sheriff had retaken him before the 
filing of the Writ, ithad been a good plea-ini Bar, otherwiſe not. 
'Calthrope contrary, H: brought debt, Hi. 16. Jacobs againft Cropley ; 
and'g. 7#nii 19. Jacobs, Cropley was takenin Execution, and:delivered 
in Execution to R.by Habeas Corps ; afterwards . 1.Caroli,Crqpley eſca- 
ped,and H. brought debt againſt R-who pleaded a ſpecial Plea,and ſhew- 
ed, That 20. 7anuarit 1. Caroli, Cropley brake. priſon and eſcaped, 
and that he made freſh Suit untill he took him ; and that before the 
purchaſe of the Bill ; {ci/. 8:CMaii 2. Carols; he was retaken, 16. E. 4. 
If he retake him before the Action brought, 'it is'a good bar; ſo ifthe 
taking be before the Action brought, R. is.;excuſed, . We ſay,; That 
poſtea, & ante the purchaſing ofthe Bill; and I ſuppoſe. we\need not 
lay down any day, but the poſtes, & ante makes it certain enough. 
"If the viz, berepugnant to our allegation, it is furplaſage.” 41.' E/zz-in 
Communi Banco, Biſhops Caſe, Treipaſsis brought for a Treſpaſs ſup-« 
poſed to-be done” 4. Aſai 39. E1. It is: ruled in that Caſe, That the 
widelicet doth not vitiate the premiſes ;' becauſe _it is ſurpluſage. 
Trinit. 34. El. inthe Kings Bench, Garford and Gray's Caſe, In an 
Avowry : it was ſhewed, That ſuch an Abbot fſurrendred, 32.H. 8. 
and that the King was ſeiſed of the poſſeſſions of the faid Abby; - and 
that poſtes, cilicir 28. H, 8. the King did demiſe, and that the ſame de- 
ſcende@-to _ Ed. 6. there it was ruled that poftea had been ſuffici- 
ent,though he had not ſhewed the year of the demiſe of the Kings; ſo 
here, poſtea, & ante do expreſſe that he was taken before the Bill 
brought. Dedderidge Juſtice, If the day had been certain -at the firſt, 
and then he cometh and ſueth, that poſtea, videlicer ſuch a day, and al- 
ledgeth another day which is wrong, there the vigelscer 1s not material ; 
bur if the firſt day be uncertain, then the vige/icer ought to be ht a cer- 
tain day, otherwiſe it. isnot good. Cmria, If you had left out your 
tzme, (your videlicer) it had been good, for you muſt. expreſle a cer- 
rain'time; for whenthe time 1s material, it ought-ro be certain. If 
you-had layed down a certain day of the purchaſe of his Bill;- then the 
ante would have been well enough. wo e Juſtice, -If a-thing is 
alledged to be done in the beginning of t Ferm, quere if that,ſhall 
de intended the firit day of the Term ; if you can make it appear that 
--4.muK be intended of necefhty of the firſt day of the. Term, then you 
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ſay fomewhat, and then the vide/icet is void and furpluſage: - Judge» 
ment was given for the Plaintiff, | | 


——— 


—_— cu. 
* 


Paſch.3. ( aroli, in the Kings Bench. 
| 498 Dean and STEELE's Cale. 


N Action upon the Caſe for words, was brought for words ſpo- 

ken in the Court of Sudbury; and it was layed, That he did 
ſpeak the words at Sudbury, but did not ſay Infra juriſdiftionem curie. 
2. The Judgement in the Action upon the Ar WAS,caprarer : And for 
theſe two Errors the Judgement was reverſed. 


————————— 


Paſch.z. Caroli, in the Kings Bench. 
499 Gop and Wincue's. 


"Iz I S Cafe was put by Serjeant A/tley : A Leaſe is made for life 
Husband and Wife; and the Covenants were, That he ſhould 
makefſuch reaſonable aſſurance as the Counſel of the Leſſee ſhould ad- 
wiſe; and the Counſel adviſed a Fine with warranty by the Husband 
and Wife, with warranty againſt the Husband and his Heirs; and the 
Defendant did refuſe to make the aſſurance; in an Action of Covenant 
brought, it was moved, That it was not a reaſonable aſſurance to have 
a Fine with Warranty, becauſe the Warranty did trench to other Land. 
Bur the Court did over-rule it, and ſaid, That it is the ordinary coutſe 
in every Fine to have a Warranty; and the party may rebut the War- 
ranty. 


. 


Re ee 


Paſch. 3. Caroli, in the Kings Bench. 
| 500 
T was Cited to be adjudged, That ifa man purchaſe the next avoi- 
| damce of a Church with an intent to preſent his ſon, and afterwards 
he doth preſent his ſon, that it is Symony within the Statute of 31. 


Els, 


——_—_ _ 
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Hill and Farleys (aſe. 


——————_— 
— 


Ter. Mich. 4. Caroli, in the King's Binch. 
GOI Hitt, and FarLey's Caſe. 


| by Debt brought upon a Bond, the Cafe was, A man was*bound in 
a Bond, That he ſhould perform, obſerve, and keep the Rule,Order, 
and finall end of the Councel of the Marches of- # alt. And-m Debt 
brought upon the Bond, the Defendant pleaded, That the Councel of 
the Marches of Wales nullum fecernnt ordinem. The Plaintiffe replied, 
That Concilium fecerunt ordinem, that the Defendant ſhould pay unto 
the Plaintiffe an hundred-pound. The Defendant did dermhurre in Law 
upon the Replication : And the only Queſtion was, If the Plaintiffe in 
his Replication ought to name thoſe of the Councel of ales, who made 
the Award by their particular names. 7erm3,, who argued for the Plain- 
tiffe, ſaid, That he ought nor to name the Councellors by their pro- 
er names; and therefore, he, faid, That if a.man be bounden to per- 
orm the Order that the Privy Councel fhallmake, or the Order which 
the Councel ſhould make, That in Debt upon the ſame Bond, If the 
Defendant faith that be hath perfbtitie” Confilinws'ggenerally of the 
Councel, without ſhewing'the' particular names 'of the Gouncellors, .ir 
is good. And he vouched 110. H.7.6. 16.2. 4.t5, and Cow. 126. Sir 
Richard Brckleys caſe, That the number of the-Efliors ought-not to be 
ticularly ſhewed: Bur in an Action broughtupon the Statute of 23. 
£16. he may qoymand grearyd that he was chofen' per nuajorrm' name» 
r#m, and that is good. And 10. E.4.15. In debt upon a Bond, That 
the Defendant ſhall ſerve the Plaintiffe for a year, *n onwmibue mandat is 
ſuis licits : The Defendant ſaid, That he did truely ſerve the Plaintiff 
until] ſuch a day as he was diſcharged; And it is there holden, 'thar 
he is not compellable to ſhew the certainty of the ſervices. Banks con+ 
trary,-and ſaid, That he ought to name the Councel by their parti- 
cular names : And therefore in this caſe he ought to have pleaded ſpe- 
cially, as in 9.£.4.24. If a man will plead a Divorce, Deprivation, 
or a Deraignment, he ought to ſhew before what Judge the Divorce, 
Deprivation, or Deraignment was: $o 1. H.7.10. If a manwill plead 
a Fine, he mult-ſhew before what Judges the Fine was levied, although 
they be Judges of Record. And he took this difference, .That the Jug- 
es ought to take notice of the Juriſdition of penerall Courts: which 
are Courts 'of Record, and of the Cuſtomes of thofe Courts ; but of 
particular Courts which have but particular Juriſdictions, and particu- 
lar Cuſtomes, the Judges are not to take notice of them, nor of the 


Lawes and Cuſtomes of ſuch Courts, if they be not ſpecially ſhewed 
unto 
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unto them. And therefore although it was alledged, That: it was the 
generall uſage to plead Awards, or Orders made before the Councel of 
the Marches of Wales, as in the principal} Caſe, yer he held that the 
Judges were not to take notice thereof. And therefore the Councellors 
who made the Order, ought to be particularly named. 2. He faid that 
the Replication was not good, becauſe the Plaintiffe in his Replication 
doth not ſhew that the Order was made by the Preſident, and the Coun- 
cel; for bythe Statute of 34.2.8. it ought to be made by the Preſiden, 
and the Councel. 3. Hefaid, That the Replication was not good, be- 
cauſe the Plaintiffe doth not ſhew within the Record, that the matter 
of which the Order was made, was a matter which- was within their 
Juriſdiction. It was adjourned. 


Mich. 4. Caroli, in the King's Bench. 


502 GHUTFORD and Bokoucn's Caſe. 


[ an Action upon the Caſe upon a Promiſe, . the Caſe was this, The 
Defendant had a dog which did kill five of the Plaintiff's ſheep, and 
the Defendant in conſideration the Plaintiffe would not ſue him tor the 
ſaid ſheep; and alſo in conſideration that the Plaintiff would ſuffer the 
Defendant to do away the ſheep,” promiſed to give him recompence for 
the ſaid ſheep upon requeſt: and the Plaintiffe os the promiſe 
to be made, "18. 7ecobi, and that afterwards 2. Carols, he did requeſt ſ9 
much of rhe Defendant for the ſaid ſheep : The Defendant pleaded in 
Bar'the Statute of 21. ?acobi, cap 16. of Limitation of Actions, and 
alledped, Thar the Ation was not brought within ſix years after the 
cauſe of aRion accrued: which was the promiſe. And it was adjudged 
that the plea in Bar was rot good ; for it was reſolved, That where a 
thirfs is to be done upon requelt, that there, untill requeſt, there is no 
cauſe of Aion; and the time and place of the requeſt is iſſuable, And ſo 
was reſolved, 1. Carli, in the Kings Bench in Peck*s-Caſe; and Hil. 
16, Jacobi, in the ſame Court in Hill and Waaes Cale ; and in the prin- 
cipall Caſe the requeſt was, 2. Carols, and that was within the time li- 
mited by the StatutEvf 21. Facobi. And the meaning of the Statute was, 
but to barre the Plaintiffe but from the time that he had compleat cauſe 
of Action, and that was notuntill the requeſt made. And when divers 
things are to be done and performed before a man can have an Action, 
there all theſe things ought to be compleated before the Action can be 
brought. And therefore, If a man promiſe to pay /.S, ten pound when 
he is married, or when he is returned from Rew-, and ten ,years aſter 
the promiſe, /.S. marrieth, or returneth from Rowe, becauſe the marri- 
age, 
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4ge,” or theReturne from Rome are the cauſes of the Ation, that the 
party ſhall have ſix years after his marriage, or return. to;bring his A- 
Rion, although that the promiſe was made ten years before., Andinthe 
principall Caſe, the cauſe of Aion is the breach, and:thar cannax... be 
untill after the Requeſt made ; and where a Requeſt is material, it ought 
ro be ſhewed in pleading And fo it was reſolyed by the whole, Court, 
(nemine contradicente) that the Action was well brought, and within 
the time limited by the Stature. And Judgement was centred for the 
Plaintiffe. 


—— 


Mich, 4. (aroli, in the Star-Chamber. 


583 FLovp and S'THo. CAanNON'S Caſe. 


T was agreed by the Lord Keeper Coventry, and the whole Court 
in this Caſe, That if a man did exhibite a Bill againſt another 
for oppreſlion; and layeth in this Bill, That the Defendant did 0 
preſs A.3.and C. particularly,ard an hundred men generally; That ho 
Plainciffe by his witneſſes muſt prove that the Defendant hath oppreſſel 
A. B. and C. particularly, and ſhall not be allowed Bo proven againſt 
the Defendant upon the oppreſſion of the others layed generally, be- 
fore his particular oppreſſion of A. B. and {. be proved, Bur if the 
charge layed be generall, and not particular, as if the Plaintiffe in his 
Bill ſaith, That the Defendant hath oppreſſed an hundred men gene- 
rally, there he may proceed and examine the oppreſtion of any of then. 
And Richard/on Chief Juſtice of the Common Pleas ſaid, That if a man 
exhibiterh a Bill againſt another for extortioh, there the Sum certaine 
which he did extort, muſt be laid particularly in the Bill. And he can- 
not ſay, that the Defendant did extort divers ſums. from divers men 
enerally, And fo was it adjudged in Reignol/ds Caſe in this Court, 
ſo in every oppreſſion there ought to be a threatning of the party, 
for the voluntary payment of a greater ſum where a leſſer is due, can- 
not be ſaid extortion. And afterwards the Bill of Sir Thomas Cannon 
was diſmiſſed for want of proofs ex parte Lnerentis. Th 


th 


Mich. 4, Caroli, in the Star.Chamber. 


— 


504 HueT and OveRIE's Caſe. 


| | a Ryor for cutting of corn, It was agreed by the whole Court, 
That if a man hath citle to corn, although that he cometh with a 
greac 


The Earle of Pembroke &* Boſtock's Caſe. 439 


great mumber to cut it with Sickles, it is no Riot; but.if he hath-not an 
ny title,” although'that he dorh not come wich other Weapons then 
with Sickles, and cutteth down the Corn, it is a Riot: And- it. was a- 
eed by the whole Conrr in this Caſe, - That Witneſſes which were 
fendants, and which are ſuppreſſed by order of the Court, although 
that afterwards there he no proceedings againſt them, yer they ſhall nor 
be allowed of at the hearing of the Cauſe in that Court. And this was 
declared robe the conſtant rule of that Courr. 


_ 
— p_ 


Trinit.5. Caroli, in the Kings Bench. 
505 The Earleof PEMBROKE. and BoSTOCK'Ss ( aſe. 


[ a Luare Impedit Judgment was given; and the ſame Term a Writ 
& ofErroris delivered to the ſame Court, before a Writ to the Biſhop 
1s awarded to admit the Clark. It was holden by the whole Court, 
.That the Writ of Error ought to have been allowed, without any 0- 
ther Supetſedeas, becauſe a Writ of Error is a Superſedeas in it ſelf 
Whitlock Juſtice, If in this Writ of Errorthe Judgement be affirmed ; 
the Defendant in the Writ of Error ſhall have damage. 


[ 


—_ 


506 TheBailiffs, Aldermen, Burgeſſes, and ( ommonal- 
ty of Yarmouth andCoweeR's Caſe. 


| a quo Warranto brought againſt the Bailiffs, Aldermen, 8c. they 
did appear by Warrantgf Atturney ; and one of the Bailiffs named 
in the Warrant«did not appear nor agree to it. It was holden by the 
whole Court, That the appearance of the major or greater part, being 
recorded, was ſufficient. And it was alſo holden, per cariam, that al- 
though the Warrant of Atturney was under another Seal, then their 
common Seal, yet being under Seal, and recorded, it cannot be annul- 
led; Vide 14. H. 4. If two Coroners be, and one maketh a return, the 
fame is good ; but if the other doth deny it, then it is void, 


4.4.0 Eveley and Eſtons (aſe, | 


Mich.$. ( aroli, in the Kings Bench. 


507 Lancasrter's Caſe againſt Kicurtiey and SINEWS, 


Udgement was given in a Scire facias againſt the Bail, A Writ of 
Error was brought by the Defendant in the principall Ation and 
the Bail. And the opinion of the Court was, That a Writ of Er- 
ror would not lie, hecauſe the Judgements againſt them were ſeve. 
rall, but they ought to have ſeverall Writs of Error. And the 
books of 3. H.7. 14. 3. E. 4-10. and 2. &liz, Dyer 180. were vouch- 
ed. And ſowas it adjudged, Hi1. 11. Facobi, Roe..1377. in the Ex- 
chequer Chamber, in Door Tennants Caſe. Whefe a Writ of Error 
was brought by the Defendant and the Bail ; and it was adjudged, that 
they could not joine in an Writ of Error, but ought to have ſeverall 
Writs. 


Mich.8. ( aroli, in the Kings Bench. 
508 EvELEy and EsToN's Caſe. 


N Treſpaſs ; It was found, That a man was Tenant in tail of certain 
[| Farme Lands called Eftons ; and that a.Fine was levied of Lands in 
Eſlington, Eſton and Chilford, whereas E ſton lay in another Pariſh, 
appell D.- Calthrope argued, Thatthe Land in 'Z/ton did paſſe by the 
Fine, although the Paridh was not named for that the'Writ of Cove- 
nant is a perſonall Aion, 'and will lie of Lands in a Hamlet or 1ies co- 
me, 8. £.4:6. Videa. E. 3.15. 17. Aff. 30. 18. E. 3.36. 47.E.3. 6. 
19. E.;. Brev.767. 2. He faid, That it was ood for that the 
Plea went only to the Writ in abatement ; but when a Concord is up- 
on it, which admits it good, it ſhall not be avoided afterwards. 3. He 
ſaid, That a Fine being a common affurance, and made by aſſent of 
the parties, will paſſe the Lands well enough, 7 £.4.25. 38. E. 3. 19. 
And he vouched Paſch.17. 7acobi, in the Kings Bench, Rot.140. Monk 
and 2#iler5 Cale. Where it was adjudged that a Fine being but an ar- 
bitrary aſſurance,would paſſe Lands in a Lie conws ; and ſo he ſaid it 
would do-in a common recovery. And Richardſon ſaid, That if a Scire 
facias be brought to execute ſuch a recovery, Nl tie! ville on Hamlet, 
15 no plea, and the Fine or recovery ſtands good,/id: 44.E.3.21. 21 E. 
3.14 Sroxe; And the opinion of the Court was; That the Lands did 
well paſſe by the Fine. Mich. 


(awdry and 'T etley's Caſe. 44.1 
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Mich, 8: Caroli, in the Kings Bench: 


509 Cawopky aud TETLEY's Cale. 


{p03 being a DoRor of Phylick, the Defendant Premiſſorum 
non 1gnorans, to diſcredit the plaintiff with his Patients, as appear- 
ed by the Evidence, ſpake theſe words to the plaintiffe, viz. . Thou art a 
drunken Fool, and anAﬀe ; Thou wert never a Scholer, nor ever able 
to ſpeak like a Scholer. The opinions of Foxes and Crock Juſtices, were, 
that the words were aRionable , becauſe they did diſcredit him in his 
Profeſſion ; and hee hath particular loſſe, when by reaſon- of thoſe 
words, others do not come to him. And Palmers Caſe was vouched : 
Where one ſaid of a Lawyer , Thou haſt no more Law then a Jackan- 
apes; that an Aion did lie for. the words : Contrary, if he had ſaid, 
No more Wit, And william Waldrons Caſe was alſo vouched ; where 
one ſaid, lama true SabjeR, thy Maſter is none ; that the words were 
aQtionable. 


Mich: 4. (aroli, in the Kings Bench. 
510 The King, and BaxTER & S1MMON'S (aſe. 


HE Caſe was this, Tenant in tail the Remainder in taile, the Re- 
mainder in Fee to Tenant in tail in poſſeſſion : Tenant in tail in 
Remainder .by Deed enrolled, reciting that he had an eſtate tail in Re- 
mainder, Granted his Remainder and all his eſtate and right unto the 
King and his Heirs, Provi/o, that if he pay ten ſhillings at the Receipt 
of the Exchequer, that then the Grant ſhall be void. Tenant in tail in 
poſſeſſion Caffers 2 common Recovery , and afterwards deviſeth the 
Lands to 7. S. and dieth without Ifſue 18. Zacobi, Afterwards 21. Fac. 
he in the Remainder in tail diech without iflue ; but no ſeiſure is made, 
nor Off-nce found, that the lands were in the Kings bands. 

Noy, who argued for the King : The firſt Point is, When Tenant in 
taile recites his eſtate, and grants all his eſtate and right to the King and 
his Heirs, what eſtate the King hath 2 And if by the death of Tenant in 
tail without iſſue, the eſtate of the King be ſo abſolutly determined, that 
the Kings poſſeſſion needs not tv be removed by Amoveas manum : And 
he argued, That when the Lands are once inthe King, that they cannot be 
out of him again, but by matter of Record. NP I2, Com 553. = 

LI > a darg 


442 'T he King,& Baxter & Simmons Caſe. 


a bare entry upon the King, doth not put the King out of poſſeſſion of 
that which was once in him: And fo was it adjudged 34: E/iz. in the 

Lord Paget*s Caſe, ay Walter chief Baron ſaid. And Noy took this 

difference, 8. H.5. Traverſe 47. and 8.E.2. Traverſe 48. If a particu- 

Jar eſtate doth determine before that the King ſeiſe, there the King can- 

not afterwards feiſe the Lands. But if the King hath once' the Lands in 

his hands or poſſeſſion, there they cannot be deveſted our of him but by 

matter of Record. So F. Nat. Br. 254. If a man be ſeiſed of 'Lands 
;n the right of his Wife; and be outlawed for Felonie , for which the 
Lands come into the Kings hands, and afterwards hee who is outlawed 

dietb ; there a Writ of Diem clauſir extremum ſhall iſſae forth : which 

proveth, That by the death of che Hasband the Lands are not immedi- 
ately ont of the King, and ſerled in the Wife againe. 22. E. 4. Fitz, 

Petition 9. Tenant in taile is attainted of Treaſon, and che Lands ſeiſed 

into the Kings hands; and afterwards Tenant in taile dieth without If- 
ſae, he in the Remainder is put to his Petirion : which proveth, thatthe 
Lands are not preſently after the death of Tenant in taile without iſſue, 
out of the King. But he agreed the Caſes : * If Tenant intaile acknow- 
ledgeth a Statute, or granteth a Rent charge, and dieth, that the Rent 
is pone and determined by his death, as it is agreed in 14. 1ſiſarum. 
The ſecond point argued by Noy , was; That akhough that there was 
not any ſeizure or Offence found which entituled the King, Yet the Deed 
enrolled-in the Chancery which is returned in this Court , did make ſuf- 
ficient title for the King : & as 8.E.3.p.3. is, The Jnadges of Courts ought 
to Judge upon the Records of the ſame Courts. In 8.H.7.11.  Bayliff 
ſhewed, That a Leaſe was made to 7” his Mafter for hfe, the Remainder 
to the King in Fee, and prayed in Ayd of the King : And the Plaintiff in 
Chancery prayed a Procedends: And it was ruled That a Procedendo ſhould 
not be grarited without examination of the Kings title, Thirdly, he ſaid, 
Thatin this caſe he who will have the Lands out of the poſſeſſion of the 
King, ought ro ſhew forth his title; and in the principall caſe it doth 
not appear that the Defendant had any title. Yide 10. H.7.13. Athowe 
Serjeant argued for the Defendant, & he ſaid, That in this caſe the King 
had an eſtate but for the life of Tenant in tail, And therefore he ſaid, 
Thar If Tenant in tail grant roram ffatum ſuum, that an eſtate but for his 
own life paſfeth, as Lerr.is, 145, and 13.H.7.10, acc. So If Tenant for life 
the remainder intaile bee, and he in the Remainder releafeth ro Tenant 
for life in pofleſſion, nothing paſſech but for the life of Tenant in tail: 19. 
H.6.60. If Tenant in tail be atrainted of Treaſon or Felonie, and Offence 
is found, and the King ſeiſeth the lands, he hath an eſtate but for the life 
of Tenant in tail. And hecited 35.E/iz.C.2 part 52, Blithmans caſe. 
Where Tenant in tail Covenanted to ſtand ſeized to the uſe of himſelf for 
his owa life, and after his death to the uſe of hiseldeſt ſonin tail, and 
afterwards he married a wife and died ; that the wife ſhould not be en- 
dowed : 
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dowed: for when he had limited che uſe co himſelf for his life, he 
could not limit any Remainder over. And Edwards Caſe, adjudged in 
the Court of Wards, which was, That there was Tenant for life the Re- 
mainder in tail, he inths Remainder granted his Remainder to 7. S, and 
his heirs; and afterwards Tenant for lite dyed,and then the grantee dyed, 
his heirs within age, & it was adjudged that the heir of the garntee ſhould 
not bein ward, becauſe the Tenant in tail could not by his Grant grant 
a greater eſtate then for his own life. But he ſaid, Thar in che principall 
Caſe ic appeareth, That the Tenant in tail in Remainder hath particularly 
recited his eſtate. And whete ir appearethin the Conveyance it ſelf, that 
he hath bur an eſtate in tail,” a greater eſtate ſhall not paſle. As if Tenant 
for life granteth a Reat to one and his heirs, the ſame atthe firſt fighr 
ſeems to be a good Rent in Fee; but when it appeareth in the Conveyance 
that the grantor was but Tenant for life, there,upon the Conſtrucion of 
the Deed it ſelf, ir cannot be intended that he granted a Fee, but that 
an eſtate for life paſſed only in the Rent. Secondly, he argued, That 
although the eſtace in tail in the principall caſe was an abeyance; Yer 
a Common Recovery would barr ſuch eſtate rail in abeyance. And 
therewith agreeth C2. part S* Hugh Cholmleys Caſe.3, He ſaid, That the 
eſtate was out of the King, and veſted in the party without any Offence 
found, as 49.E.3. 1/abell Goodcheaps caſe. A man deviſed houſes in 
London holden of the King in tail, and if the Donee dyed withour 
Iſſue, that the Lands ſhould be fold by his Executors. The deviſee 
died without Iſſue, The bargain and fale of the Lands by the Executor 
doth divert the eſtate out of the King without Petition, or Aonſtrans de 
Droit. So, If there be Tenantin tail che Remainderin tail, and Tenant in 
tail tn Remainder levieth a fine of his Remainder to the King, and 
afterwards dyech withour Iſſue, the Kings eſtate is determined, and there 
needs no Petition or Aſonftrans de Droit, 4. Hefſaid, That in the prin- 
cipall caſe, nothing was in the King, becauſe ir doth nor appeare that 
there was any ſeiſure, or Offence found to entitle the King, And the Te- 
nant in tail in the Remainder died inthe life of King Zawes ; and thea 
if the Kings eſtate were then determined as before by the death of the 
Tenant in taile, the King which now is never had any title. And hee 
ſaid, that he needed not to ſhew a greater title then he had. And hee 
took a difference when Tenant in taile doth onely defend or make de- 
fence, and when he makes title to Lands; inthe one Caſe he ought for 
to ſhew, That the Tenant in taile died without ifſue, and in the other 
Caſe not : And therefore in the principall caſe he demanded Judgmenr 
for the Defendant. The Caſe was adjourned to another day: 


Lil 2 Mich. 


4.44 Tailor and Towlins Caſe. 
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Mich. 4. (aroli, in the Star-Chamber. 


511 TaitLoR and TowLiNn's Cale. 


A Bill was preferred againſt the Defendant, for a Conſpiracy to 
Indi& the plaintiff of a Rape. And the Plaintiff aleadged in his 
Bill, That an IndiAment was preferred by the Defendant againſt the 
Plaintiff before the Juſtices of Aſſiſe and Niþ prins in the County of 
Suffolk ; And did not lay it in his Bill, that the IndiAment was pre- 
ferred before the Juſtices of Oyer and Terminer, and Gaole delivery: and 
the ſame was holden by the Court to be a good Exception to the Bill, 
for that the Juſtices of Aſſiſe and Ni; prizs, have not power to take 
Inditments, But afterwards upon yeiw &fF the Bill, becauſe the Con- 
ſpiracy was the principall thing tryable and examinable in this Courr, 
and that was well layd in che Bill, the Bill was retayned, and the 
Court proceded to Sentence. And in this Caſe Richard/on Juſtice ſaid; 
That in Conſpiracy the matter muſt bee layed to be falſe et malitivſe : 
and ifit be layed fora Rape, Ic muſt be layd, that there was recens 
perſecutio of it, otherwiſe it will argue 'a Conſent. And therefore, be- 
cauſe the Defendant did not preferre an IndiAment of Rape, in con- 
venient time after the Rape ſuppoſed to be done, but concealed the 
ſame for half a years time , and then would have preferred a Bill of 
IndiAment againf? the plaintiff for the ſame Rape, he held that che In- 
ditment was falſe and malitious. And Hyde Chief Juſtice ſaid, That 
upon probable proof a man might accuſe another before any Juſtice 
of Peace, of an Offence ; and although his accuſation be falſe, yet 
the Accuſer ſhall not be puniſhed for it. But where the Accuſation 
1s malicious and falſe,it is otherwiſe; and for ſuch Accuſation he ſhall be 
puniſhed in this Court, 


Trinit. $. Caroli, im the King Bench. 


513 JoNEes and BaLLarp's Caſe. 


A N ARton upon the Caſe was brought for theſe words, viz Theſe 

7ones 4re proper Witneſles, they will ſweare any thing ; They 
care not what they ſay ; They have already forſworn themſelves in 
the Chancery, and the Lord keeper Committed them for it. Zermys. 
took Exceptions, becauſe it was not faid to be in the Court of Chan- 
cery ; 


it was adjudged per Cnriam, That the Action would lie ; 211d ones 
Juſtice ſaid, that the Addition [ in the Chauncery] was 2s much as if he 
had ſaid, he was perjured there. And Hemſics caſe was vourhed by 
him: Where one ſaid of a Witneſs, preſently after a Tryali at the 
Guild Hall in Loudon, You have now forſworn your ſelf, That ic vas 
adjudged that the words were actionable. 


——————— 


Trinit. $- Carol, in the Kings Bench. 


513. SYMME's and SwITH's Caſe. 


Woman being entituled to copyhold Lands of the Manor of D , 

did covenant, upon reaſonable requeſt ro be made unto her, to 
ſucrender the Copy-hold Land according to the Cuſtome of the 
Manor. And it was found That the Cuſtome of the Manor is, That 
a ſurrender may be made either in perſon, or by Lttter of Attur- 
ney : and that the plaintiff did requeſt the woman to make the 
ſurrender by a Letter of Atturney ; which ſhee refuſed ro do. And 
whether ſhee' ought to ſurrender preſently , or might firſt adviſe with 
her Councell, was the Queſtion. It was argued for the plaintiff, that 
ſhee ought to do' it preſently : - And TIHmnſer's Caſe , C. 2. part, and 
16. Eliz, Dyer. 337. Sir eAnthonie Cooks Caſe were vouched, that ſhe 
was to do it at herperill : And the EleQion in this Caſe was given to 
the Covenantee ; and hee might require it to be done either in Court 
in perſon, or by Letter of _—— : AndC. 2. part, Sir Row/and 
Heywards Caſe : and C. 5. part, Halliings Caſe was vouched to that 
purpoſe. - Rolls contrary, for the Defendant: And he faid, That the 
woman was to have convenient time to do it: and the words are 
upon reaſonable requeſt, which implies a reaſonable time to con- 
Gder of it : And there might be many occaſions, both in reſpet of 
her ſelf and of the Common wealth, that ſhe could not at that rime 
do it. And Hill. 37. Eliz. in the Common Pleas, PER POYNT and 
THIMBELB YES Caſe: A man Covenants to make Aſſu- 
rances ; It was adjudged hee ſhall have reaſonable time to do it: In 
27. Eliz. the opinion of Popham was, That if a man be bounden 
to make ſuch an Aſſurance as Councell ſhall adviſe : there, if Coun- 
cell adviſe an Aſſurance, he is bound to make it. - Burt if. it were 
ſuch [Reaſonable Aſſurance] as Councell ſhall adviſe ; There, 1f the 
Councell do adviſe, That he ſhall enter into, feale and deliver a Bond 
of. 
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cery ; nor that it was in any Depoſition there taken upon Oath. Bur 
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4.4.6 Hye and Dr. Well's Caſe. 


off a thouſand pound for the payment of an hundred ponng at a 
diy ; hee is not bound to doe it , becanfe it is not” reaſonable. 
Vide g.E4.4.3. cap.6. part Bookers Caſe, Dot. & Stud, 56. 14. H.8.23. 
Secondly, He ſaid, That the requeſt in the principall Caſe was not accor- 
ding to the Covenant : for the eletion in this caſe was on the wo- 
mans part, and not on the Coyenantees part, and ſhee was to doe 
the aR, viz. to ſarrender : And where eleQtion is piven of two 
things, the ſame cannot be taken from the party : and if jt. ſhould 
be ſo in the principall Caſe, the Covenantee ſhould take away the 
eleRtion of the Covenanter. And where the manner of Aſſurance 
is ſet down by the parties , there they cannot vary from it; and 
in this caſe the manner is ſet down, in which the Covenanter hath 
the eleion, becauſe ſhee is to do the aR. And hee faid, That the 
woman was not boundea afterwards to ſurrender in Court upon this 
requeſt , becauſe the requeſt was as it were a void requeſt: And it 
is umplyed by the words, That hee in perſon ought to make the 
Surrender: and fo hee prayed Judgment for the Defendant. It was 
adjourned. 


— 


Trinit. 8. Carols, in the King's Bench. 
514. Hye and Dr. WeLLs Caſe. 


Oaor william wells fued Hye in the Eccleftaſticall Court for De- 
famation, for ſaying to him, that hee lyed : And the Plain- 

tiffe prayed a Prohibition : It was argued for the Defendant, that 
in this Caſe no Prohibition ſhould goe ; For it was faid, that by 
the Statute of 21. Edw. 1. of Conſukation; When there is no Writ 
given in the Chancery for the party grieved in the Temporall Court, 
there the Spirituall Court ſhall have the Juriſdiion : and in this 
Caſe there is no Writ given by Law. And Fitzherbert Natura Bre. 
vinm 53. h. a Conſultation doth not lie properly, but in caſe where 
a man cannot have his Recovery by the Common Law in the Kings 
Courts: forthe words of the Writ of Conſultation are, viz Provi/o 
qnod quicquid in juris noſt ri regis derogationem cedere valeat aliqualiter 
per vos nullatenus attemptetwr : And Vide Regiſter 149. Falſarins is 
to be puniſhed in the Spiricuall Court. And Fitzherb. Nat. Brev. 


51.1. A man may ſue in the Spirituall Court, where a man de- 
fames him, and publiſheth him for falſe.” /ide Linwood in cap. de foro 
compe!ents. Acc. 


T 119. 
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Tr5x.6. acobi, in the Common Pleas, Boles Caſe, Rot. 2733, Aman 
called a poor Vicar, poor raſcally Knave; for which the Vicar ſued 
him in the ſpirituall Court: And by the opinion of the whole Court, 
after a Prohibition had been gromaes, upon further advice a Conſulta- 
tion was granted. 1, It was objeQted, That the party might be puniſt- 
cd by the Temporall Judges and Juſtices for the words. To which it 
was anſwered, That although it might be fo, (which in truth vas deni- 
ed,). yet the party might ſue for the ſame 1n the ſpirituall Court. And 
many Caſes put, That where the party might be puniſhed by either 
Lawes, that the partie had his election in what,Cqurt he would ſue. 
And therefore it was ſaid, That if a man were a drunkard, he might be 
ſued in the Eccleſiaſtical Court for his drunkennefſe; and yet he might 
be bounden to his good behaviour for the ſame by the Juſt:ces: ſo the 
imputed father of a Baſtard child, may be ſued for the offence either 
in the ſpiritaall Court, or at the Common Law by the Statute of 18. 
Eliz. and 7. Zacobr. So F.N.B. 52.k. If a man fue in-the ſpirituali 
Court for taking and detaining his wife from him to whom he was 
lawfull hae | : if the other party ſue a Prohibition for the ſame , 
yet be fhal have a Conſultation quatennus, pro reflitutione uxors ſue 
duntaxat proſequitar ; and yet he may have an Action at the Common 
Law De «xore abdutta cum boris viri; or an Action of Treſpaſſe. 1ay- 
»ard,contrary.By the Statute of Articali Cl:ri airhough that the words be 
generall, yet they do not extend to all defamations. And by Regiſter 49. 
where the Suit is for defamation,there the Cauſe ought to be expreſſed & 
ought to be wholly ſpirituall, as the Book is in 29. E.z, and C.7. part 
in Kenx*s Caſe: And in the principal Baſe, Ir is not a matter affirmative 
which is dire&ly ſpirituall : And th&fore 22. 7acobi, where a Suit was 
in the Ecclefiaſticall Court for theſe words; Thou arr a baſe and paul- 
tery Rogue, a Prohibition was awarded. And ſo Finer and T inors 
Caſe, Trinit.7. Jacobi; in the King's Bench, Thou art a drunken wo- 
man, Thou art drunk over night, and mad in the morning. 2. Hee 
ſaid, That Crimen falſi in the ſpirituall Court, is meant of counter- 
feiting of the Seal, or of wo ap and Crimen falfi cannot be inten- 
ded a lie. If in ordinary ſpeech one ſayes, That's a lie ; If the other 
reply,-You lie; that is no defamation : for Lui primum peccat ille facit 
rixam. Trinit, 42. Eliz, Lovegrove and Brewens Caſe. »A man faid 
to a Clark, a ſpirituall Perſon, Thou art a Woodcock, and a Foole : 
for which bal he ſued him in the ſpirituall Court ; and in that Caſe, 


a Prohibition was awarded. It was adjourned, 


Tr: ni. 


4.48 Gwyn and Gwyns Caſe. Blands Caſe. 


Trinit. $. Caroli, in the Kings Bench. 
515 Gwyn and GwyN's Cale. 


Oucd ei deforceat was brought againſt two, they appeared and 
A pleaded ſeverall Pleas, and the iſſues were tound againſt both of 
them, and a joint Judgement was given againſt them both ; and they 
brought a Writ of Error thereupon in the Kings Bench. And the opi- 
nion was, That the Judgement was Erroneous, and that the Writ of 
Error would well lie. So in a Writ of Dower — againſt two Te- 
nants in common, who pleadeverall Pleas, the Judgement muſt be ac- 
cording to the Writ. But Barkley ſaid, That ifin a Writ of right by 
two, the Miſe is joyned but in one Iſſue, where ſeverall Iſſues are, the 
Judgment ought to be ſeverall. Yyer-,quia obſcure. 


Trinit. 8. Caroli, in the Kings Bench. 


£16 BLAN Þ's Caſe. 
H E Caſe was this, Thomas Spence was a Leſſee of Lands for one 
hundred years; and he and ane his Wife, by I ndenture;for valua- 
ble conſideration,did aſlign over to Ti/dale, yeilding and. paying to 
T homas $ pence and his Wife and the Survivor, the Rent of ſeventeen 
Pounds yearly, and every year during the terme ; Provi/o, that.if. 
the Rent be arrere by forty daies, that Thomas and his Wife, .or the 
Survivor of them ſhould enter. Thomas Spence died, his- Adminiſtra- 
tor did demand the Rent, and being denied, entred for the' Condition 
broken. (althrope argued, - That the reſervation to the Wife was void 
becauſe ſhe had not any intereſt inthe Land, and alſo neyer ſealed the 
Indenture ofAſſignment,but was as a ſtranger to theDeed,and ſo he ſaid 
that theWife could not enter for the condition broken,nor make any de- 
mand of the Rent, The 2* Point was, Admitting that the wife could not 
enter, nor demand the Rent ; Whether the Adminiſtrator of the Huſ- 
band might demand it and enter tor the condition broken ; becauſe the 
words are, Yeilding and paying to Thomas Spence and 7 axe his Wife,and 
rheSurvivor of them during the term,and no words of Executors or Aſ- 
ſigns are in the Caſe : and he conceived the Adminiſtrator could not ; 
and ſo he ſaid it had been reſolved in one Burcher and Richmonds Caſe, 
about 6. 7.ccobi. Fans contrary, and he ſaid,” It was a good Rent and 
well demanded, and the reſferyation is good during the Term, to the 


Huſ- 
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Hnsband and Wife ; and although the word Redde-4z doth not create 
a rent to the Wife, becauſe the Husband cannot give to the Wite ; yet 
the So/vendo ſhall gain a good rent to the Wife, during the life of the 
Wife ; and the reſervation thall be a good reſervation to him and his 
Adminiſtrators during the Survivor. V1de C.5. part Geodeles Caſe 38. E. 
3.33. 46.E.3.1%. and admitting thar the rent ſhall be.paid to the ate, 
yet the condition ſhall go to the Adminiſtrator. 2. The word Solver. 
do makes the Rent good to the Wite,and amounts to an agreement of the 
Leſſee to pay the Rent to them, and the Survivor of them ; and that 
which cannot be good by way of reſervation, yet is good by way of 
grant and agreement ; and many times words of reſervation-or precep- 
tion, ſhall enure by way of grant. 7Yiae 10 E.3 509. 10.Afſ 40. 8. H, 
4. 19. Richard Colingbrooks Caſe. 41. £.3.15. 13. E.2, Feajts and 
Faſts 108. Richard/on Jultice, The Reſervation being during the term, 
is good, and ſhall go to the Adminiſtrator, fones Juſtice contrary, It is 
good only during the life of the Leſſor ; and ſo was it adjudged in E4- 
wyn and Wottons Caſe, 5. Facobs, Crook Juſtice accorded, The Ad- 
miniſtrator hath no title, and the Wife is no party to the Deed, and 
therefore the Rent is gone by the death of the Husband. Ifit had been 
dwrante termino generally, perhapsit had been good ; but durante ter- 
mino predifts to him and his Wife, it ceaſerh by his death. - And the 
words durante termino, couple it to him and his Wife,and the Survivor ; 
and it cannot be good .to the Wife who is no party, nor ſealed the 
Deed ; neither can .it inure to the Wife by way of Grant. And the 
words Reddendo and Solvendo are Synonima; and the Adminiſtrator 
is no Aſſignee ofthe Survivor, - for ſhe cannot aflign becauſe ſhe hath 
no right in the Rent. Bark/ey Juſtice, The intention of the parties was, 
That t ſhould be a continuing Rent, and Judges are to make ſuch Ex- 
poſition of Deeds, as that the meaning of the parties may take effec. 
1 do agree, That the Wife could not have the Rent, neither by way of 
Reſervation, nor by way of Grant, if ſhe were not a party to the In- 
denture : but here ſhe is a party to the Deed; for it is by Deed indented 
made by the husband-and wife, and the husband hath ſet his Seal to it. 
And 2. The Se/vexdo doth work by way of Grant by the intent of the 
parties : The Reddends ſhall go and relate as to the husband, and the 
Solvendo to the wife ; and he agreed the Caſe 33. H. 8. Br. Caſes: be- 
cauſe there expreſſum facit ceſſare tacitum; but incaſe of a Leaſe for 
years, the words, [ Reſerving Rent to him?) ſhall go to the Executor, 
who repreſents the perſon of the Teſtator ; and 27. E/. it was adjudged 
in Conſtables Caſe ; and Lirrlerox agrees with it, That the Executor 
ſhall be poſſeſſed and is poſſeſſed in the right of his Tetftator. And 
therefore if an alien be made an Kxecutor, in an Action brought by him 
the Tryal ſhall not be pr meaieratem /inone, And this Caſe is the 
ſtronger, becauſe the Reſervation is during the Term. And (/\ 3. part 
M mm in 
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in Maleries Caſe, That the Law ſhall make ſuch a conſtruQtion upon re- 
ſervation of Rent upon a Leaſe as may ſtand with the intent and mean- 
ing of the parties ; and therefore in that, where an Abbot and Covent 
made a Leaſefor years, rendring Rent yearly during the Term, to the 
Abbot and Covent or to his Succeſſors, it is all one as if it had been to 
him and his Succeſſors; and although the words be joint or in the Co- 
pulative, yet by conſtrution of Law, the Rent ſhall be well reſerved 
during the terme ; for if the reſervation had been only Annually na. 
the terme, it had been ſufficient, and his Succeſſors ſhould have h 
the Rent. 2zere the principall Caſe, for the Judges differed much in 
their opinions. 


Hlll.8. Caroli, in the Kings Bench. 


517 .The KiNG againſt HILL. 


A Information was by the KingsAtturney againſt Hi# and others, 
upon the Statute of 32. H. 8. of Maintenance. Where the 
Point was, A man was out of Poſſeſſion, and recovered in an Ejetione 
firme in May 2. Car. and Habere Poſſeſſtonem was awarded ; and 29. 
Sept. 4. { ar. he ſold the Land : And whether he might ſell preſently, 
or not 2 was the Queſtion. And it was determined, That he being 
pht in poſſeſſion by a Writ of Habere facias poſſeſſionem,that he might ſell 
reſently. Vide Com. Crookers Caſe ; and C. Lirtl. acc. and ſo was it 
bolden in Sir Fob» Offley's Caſe 7. Car. inthis Court. Barkley Juſtice, 
If a Diſſeiſor doth recover in an Ejeftione firme, if he afterwards fell 
the Land,it is a pretended Title. Zones Juſtice, It was adjudged 36. E/. 
in the Common Pleas,in Pages Caſe,in the Caſe of a Formedon, That if 
a man be out of Poſſeſlion oe ſeven years, and afterwards he recover, 
that he may ſell the Lands preſently. Crook Juſtice, There is a diffe- 
rence where the recovery is in a reall Aftion, andwhere it is in an E- 
geftione firme. It was Maſter Browneloes Caſe in the Star-Chamber,reſol- 
ved by all the Judges of Eng/and, That a Suit in Chancery cannot make 
a Title pretended nor Maintenance. Burk/ey Juſtice put this Caſe, If 
Husband and Wife bargaineth and felleth, whereas the Wife hath no- 
thing in the Land, arid afterwards a Fine is levied of the ſame Lands by 
the Husband and Wife, it ſhall have a relation to conclude the Wife, 
and to makethe Wife to have a Title ab 5nitio, It was adjourned. 


Paſch. 


Humphreys and Studfields Caſe. 451 


Paſch. x 0. Caroli, im the Kings Bench. 


18 BaRKER and TayLoR's Cale. 

N an Ejeftione firme, the Caſe upon the Evidence was this, Two Co- 

parceners, Copy-holders in Pofſeſlion ; the one did ſurrender his re- 
verſion in the moity after his death, Char/es Fones moved, That no- 
thing did paſſe, becauſe he had nothing in Reverſion. Yide C. 5. part 
Saffows Caſe, Ifa man ſurrendreth a Reverſion, the Poſſeſſion ſhall 
not paſſe. 2. It is not goodafrter his death ; ſo was it adjudged in 
C-2. part Buckler and Harvey's Caſe. Caria, The Surrender is void, 
and the ſame is all one,as well in the Caſe of Copy-hold as of Free-hold : 
and ſo was it adjudged 26. E/. in Plats Caſe; and fo alſo was it adjudg- 
ed in this Court, 3. Carols in Simpſons Cale. 


Paſch. 13. (aroli, in the Kings Bench. 


19 HumerReys and STuDFIELD's Caſe. 
N an Action upon the Caſe for words, the Plaintiff did declare, That 
he was Heir apparant to his Father, and alſo to his younger Bro- 
ther, who had purchaſed Lands, but had no Iſſue, either Male or Fe- 
male ; and that the Defendant, with an intent to bring him in diſgrace 
with his Father, and alſo with his younger brother; and thereby to 
make the Father and Runge Brochee to give away their lands from the 
Plaintiff, did maliciouſly ſpeak theſe whe. to the Plaintiff, Thou arr 
a Baſtard, which words were ſpoken inthe preſence of the Father and 
younger Brother; by reaſon of ſpeaking which words, the Father 
and younger Brother didintend, and afterwards did give their Lands 
from the Plaintiff. And by the opinion of the whole Court it was ad- 
judged, That the words were Afionable, and Judgement entred ac- 
cordingly. 


FINIS. 
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I have peruſed this Collettion of Reports , and think: them 
fit tobe printed, 


Perme JOHANNEM GODBOLT, 
Unum Fuſticiar' de Banco 
18, Fun. 1648. 
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